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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

CAROL POWELL,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8918225


v.
)



)
AWCB Decision No. 92-0178

ARCTIC CAMPS AND EQUIPMENT,
)



)
Filed with AWCB Anchorage


Employer,
)
July 17, 1992



)


and
)



)

ALASKA NATIONAL INSURANCE
)

 COMPANY,

)



)


Insurer,
)


  Defendants,
)



)


and
)



)

TOOLE COUNTY NURSING HOME,
)



)


Employer,
)



)


and
)



)

STATE OF MONTANA, ex rel
)

STATE COMPENSATION
)

MUTUAL INSURANCE FUND,
)



)


Insurer,
)


  Defendants.
)

                                                             )


We heard this claim for workers’ compensation benefits in Anchorage, Alaska on June  19, 1992. Attorney Richard Harren represented the applicant employee.  Attorney's Susan Daniels and Lee Glass, M.D., represented defendants Arctic Camps and Alaska National Insurance (hereafter "employer").  Attorney Laurence Hubbard represented defendants Toole County Nursing Home and the State of Montana. We closed the record at the conclusion of the hearing.


ISSUE

Is employer Arctic Camps and Construction liable to the employee for workers' compensation benefits following December 14, 1989?


SUMMARY OF THE EVIDENCE

The employee injured her back working as a Nursing Aide in the Toole County Nursing Home in Montana on February 17, 1984 when a patient collapsed on her.  This was originally diagnosed as a lumbosacral strain and muscle spasm.  She was seen by several physicians who treated her conservatively with exercise, physical therapy, and pain medication.  A CT Scan on March 7, 1985 revealed a slight herniation at L4‑5.  The employee continued to secure pain drugs from a variety of doctors.  On July 10, 1985 James Mungas, M.D., determined she was abusing her medications.  By November 18, 1985 John Avery, M.D., determined she was permanently disabled from lifting, bending, or prolonged standing.The employee continued to receive conservative care from numerous physicians, including pain clinic and detoxification programs, and mental health treatment.  Dr. Avery released her to light‑duty work on April 29, 1987.  On October 7, 1987 she entered into a lump‑sum settlement with the nursing home and the insuring State of Montana, in which she waived all future benefits except medical care.


Following a son's suicide, she moved to Alaska in 1988, working in several restaurants and a fish plant. she continued to seek medication and physical therapy for her low back from medical doctors and chiropractors during 1988 and 1989. In July of 1989 she began to work as a cleaning laborer for Arctic Camps and Equipment in Valdez, Alaska.  She suffered acute pains while lifting a corner of a desk on July 27, 1989 and filed a Report of Injury on August 4, 1989.  At the hearing the employee testified she suffered a new pain in her central lower back at the time of this injury.  This injury was documented in an August 4, 1989 medical report by N. Petkas, M.D., who diagnosed a lumbar strain and possibly a herniated disc.  However, in a recorded interview with claim investigators Murlene Wilkes, on August 18, 1989 the employee denied low back pain.


After she saw several other physicians Del B. Coolidge, M.D., released her to return to work on September 6, 1989.  Arctic Camps paid her temporary total disability (TTD) benefits from August 3, 1989 through August 20, 1989, and provided medical benefits until December 14, 1989 when Dr. Coolidge terminated medication.  On February 6, 1990 she came under the care of neurosurgeon Richard Lehman, M.D., who performed a left anterior lumbar disc excision at L4‑5, with an interbody fusion by the Crock method on February 28, 1990.  The Montana State Compensation Insurance Fund was billed for this treatment.  In the operation's Admission Note Dr. Lehman related the condition to the employee's February 17, 1984 injury at the nursing home.  The employee was subsequently treated with a brace, physical therapy, and pain medications by a string of doctors, but her symptoms persisted through the date of the hearing.  She filed an Application for Adjustment of Claim against Arctic Camps on June 4, 1990, requesting temporary total disability (TTD) benefits following July 27, 1989 and medical benefits.


She came under the care of psychiatrist Robert Alberts, M.D., on October 11, 1990, who treated her with psychotropic and pain killing medications.  On February 5, 1991 Dr. Alberts determined she needed further neurosurgical evaluation and that she would be disabled another six to twelve months. on February 6, 1991 he reported that the employee suffers from an adjustment disorder resulting from, and further complicating, her back injury and surgery.


 D. Scott Nickerson, M.D., evaluated the employee at the request of the Montana State Compensation Insurance Fund on  February 15, 1991, noting the contradiction between the employee's claim of recovery before her 1989 incident and the continuity of symptoms reflected in her medical records.  On April 30, 1991 Stephen Benzian, M.D., diagnosed an incomplete fusion of the employee's spine on a tomogram.Arctic Camps had the employee evaluated by a multidisciplinary team of five physicians at the Center for Rehabilitation and Occupational Health (C.R.O.H.) in San Francisco.  In their report on June 20, 1991 these physicians found the employee to be disabled, suffering from longstanding drug habituation, clinical depression, and a failed back fusion.  They noted the course of the employee's 1984 back injury condition had not changed with the 1989 injury. It was their opinion that the employee would have returned to her pre‑1989 condition absent the surgery.  They recommended psychiatric care, medication detoxification, and failed back fusion care.In a letter to the employee's attorney dated December 17, 1991 Dr. Lehman indicated that the employee's back condition did not result from the 1989 injury, but from the 1984 injury.  He felt the surgery may have been necessary without the 1989 incident.  He also felt that the 1989 accident may have accelerated the need for the surgery. The employee sought a second opinion from Michael Newman, M.D., on January 7, 1992.  He diagnosed pseudoarthrosis from the surgery, symptom magnification, and a history of drug dependency.  He recommended immediate detoxification and removal of the employee's apparent secondary gain motivation before attempting to treat her underlying back condition.  Arctic Camps and the State of Montana requested a multidisciplinary evaluation of the employee by Spine Care Medical Group, Inc. in California.  The physicians’  report of January 22, 1992 found the employee suffering residual pain from the fusion, longstanding narcotic abuse, depression, and generalized deconditioning.  They noted that most of the employee’s difficulties pre‑dated the 1989 injury.  They recommended detoxification and aggressive conservative care for spine stabilizing through back strengthening therapy.


Arctic Camps filed a controversion of the employees claim on February 6, 1992 contending that the employee's present condition is not related to her work with that employer, but that her disability results from her 1984 injury. It specifically controverted all compensation following August 21, 1989 citing Dr. Coolidge’s September 6, 1989 medical report indicating resolved low back pain.  In the prehearing summary dated April 23, 1992 the parties agreed to limit the issues for this hearing to the issue of the compensability of the employer's claim for continuing benefits against Arctic Camps.  The foregoing discussion of the medical history is very summary.  We note the record contains reports from well over 50 physician's.  At the hearing the employee's counsel represented that over 70 physicians have been involved in the case.


At the hearing both the employer and employee objected to proceeding with only the two available panel members, one of whom had to participate by teleconference from his hospital room. We noted, but overruled their objections, and proceeded under AS 23.30.005(f).


At the hearing clinical psychologist Janet Guinn, Ph.D., testified concerning her treatment of the employee, indicating that her disability and the need for surgery arise as a proximate result of the psychological impact of the 1989 injury.  She testified that she began therapy with the employee on September 3, 1991.  She felt the employee suffered a devastating psychological blow in losing her job in Valdez as a result of the 1989 injury, loosing well‑paid work that gave her a future.  The resulting depression lead to psychological feedback, increasing her perception of pain.  Although the employee has made substantial progress under therapy, discontinuing her drug use, and taking more control of her life, she has never regained the psychological well‑being reflected in the records during early 1989.  Dr. Guinn concurred with the diagnosis of myofascial pain by Michael Armstrong, M.D., She felt the employee was not yet able to return to work, because she would be likely to overextend herself, triggering a recurrence of her symptoms.  Dr. Guinn noted that the employee expressed guilt at failing to reveal the 1989 injury to Dr. Lehman, indicating that she failed to do so in order to secure medical coverage by the Montana Fund.  She also noted that the inconsistences in the employee's statements arose from her pathological concreteness of consciousness and lack of memory, conditions which are improving with treatment.


The lead physician from the Spine Care team, Gerald Keane, M.D., testified at the hearing that the employee's back injury, the need for her surgery, and her present disability arose from the 1984 accident.  In his opinion the 1989 accident is not a significant cause or aggravation of her conditions.  He noted that, Xanax, one of the drugs used most often by the employee, promotes dependency and depression.  The employee's drug use after the 1989 injury was not atypical of her pattern of use in periods before the injury.  On further questioning by the employer he indicated the drug use apparently declined after the injury.  He believed the employee's use of medication depended on its availability, not on her medical needs.  He understood that Robert Hines, M.D., the psychiatrist from his Spine Care team, felt that no permanent psychological damage occurred to the employee as a result of the 1989 injury.  Dr. Keane believed that absent the back surgery, the employee would have recovered to her pre‑1989 condition.


Dr. Hines' report of January 22, 1992 indicates that the employee suffered from a chronic pain syndrome and that her psychiatric condition worsened following the 1989 injury as a result of iatrogenic (doctor‑induced) drug use and of her surgery.


The employee testified that she suffered distinct, different symptoms after her 1989 injury.  She indicated that she had a conflict with Dr. Coolidge because his mother died in the nursing home where she suffered her work injury in 1984.  She testified that under Dr. Albert’s care she had been over‑medicated, virtually sleeping through the year and increasing from 125 lbs. to 170 lbs., but that Dr. Guinn's care has proven a turning point.  She took her last Xanax in January 1992, believes she can soon return to work and hopes to open an arts and crafts shop.  She testified that she told Dr. Lehman of her 1989 injury, but that he was simply concerned with having payments of his bills secured.  She also testified that she warned the adjustor for the Montana state fund that Montana should not be responsible for the surgery and continued treatment.


The employee argued that she eventually overcame her disability from the 1984 injury, returning to productive work.  Her injury in 1989 disabled her from her work even though she was highly motivated to return.  The bed rest that followed deconditioned her physically and the loss of her career opportunity damaged her psychologically.  The employee has the presumption of compensability in this case, and the burden to show substantial rebutting evidence falls on the employer.  She argued the physicians cited by the employer failed to adequately review the medical record, and so cannot provide the substantial evidence required to rebut the presumption.  She contends Dr. Keane showed himself to be biased in his testimony.  She directs our attention to the exhaustive review of the record by Dr. Guinn and asks us to give weight to her opinion.  She argues that but for the surgery necessitated by her 1989 injury, she would have returned to her pre‑injury condition and to her work.


The employer contends that the conflicting opinions of Dr. Guinn and Dr. Keane required us to set an independent medical examination (IME) in accord with AS 23.30.095(k). It argues that the employee never stopped treatment of her condition following the 1984 injury, and cites a series of physicians who felt the 1989 injury did not substantially worsen her permanent state.  It argues we should give weight to the opinion of Dr. Keane who was chosen specifically as an unbiased evaluator by the parties.  Although it admits the presumption of compensability attaches to the 1989 temporary exacerbation of her condition, it argues that the great weight of medical evidence overcomes that presumption.  It contends that the employee is incredible, and that Dr. Guinn's reliance on her word weakens the reliability of her opinion.


The State of Montana indicated that the record contained irreconcilable medical reports, that this claim has a significant psychological component, and that a physical trauma exacerbating a psychological problem is compensable.  At one point the employee overcame her 1984 disability and returned to work.  Dr. Hines' report clearly indicates her mental state deteriorated in response to her 1989 injury, triggering her perceived inability to return to work.  She was left with a habitual, chronic state of pain instead of the resolved pain asserted by the employer. It argues that she would have returned to her work but for the psychological and pain related surgery.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Independent Medical Examination.


AS 23.30.095(k) provides, in part:


In the event of a medical dispute regarding determination of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, a second independent medical evaluation shall be conducted by a physician or physicians selected by the board from a list established and maintained by the board. . . .


AS 23.30.265(24) provides:


"physician" includes doctors of medicine, surgeons, chiropractors, osteopaths, dentists, and optometrists;


As noted by the employer, there appears to be a flat contradiction between the opinion of Dr. Guinn and that of the physicians from C.R.O.H. and Dr. Keane concerning the causation of the employee’s difficulties.  Nevertheless, the statute requires an I.M.E. only if the dispute is between an employer's medical evaluation and the employee's attending physician.  We have long held that a psychologist is not a "physician" under the Workers' Compensation Act, See, eq. Forsten v. City of Fairbanks Police Department, AWCB No. 88‑0146 (June 2, 1988); Harness v. Wheat Framing, Inc., AWCB No. 84‑0364 (NOV. 9, 1984).  For the reasons stated in our earlier decisions, and specifically noting that "Psychologist" is not included within the definition of physician at AS 23.30.265(24), we conclude that Dr. Guinn is not the employee's attending physician and that no I.M.E. needs to be set under AS 23.30.095(k).


Although we have the authority to order an I.M.E. on our own initiative, we will decline to do so for two reasons.  Given the myriad of physicians already involved in this claim we do not believe that yet another evaluation would shed much more light on this case.  The second reason is that the field of expertise and point of view of the psychologist is so dissimilar to that of a medical doctor that an evaluation comparing the two would be difficult to arrange.

II. Low Back Injury.


AS 23.30.120 provides, in part:


"[I]t is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . .”


In Burgess Construction Co, v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II) , the Alaska Supreme court held that the employee must establish a preliminary link between the injury and the employment.  This rule applies to the work relationship of the injury and the existence of disability.  Air Alaska v. Kramer, 807 P.2d 471, 473‑74 (Alaska 1991). “[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make the connection." Smallwood II, 623 P.2d at 316. Once the employee makes a prima facie case of work‑relatedness, the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870.  To make a prima facie case the employee must present some evidence 1) that he has an injury and 2) that an employment event or exposure could have caused it.


The employer found the injury of July 27, 1989 compensable, and paid benefits on it until it contends symptoms from that injury resolved, December 14, 1992.  It admits that the presumption of compensability attaches to the employee's request for continuing benefits in accord with AS 23.30‑120. We concur with the employer that the employee has established a preliminary link of evidence and that the presumption attaches.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work related. Id.; Miller v. ITT Arctic Services, 577 P. 2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller,577 P.2d at 1046 (quoting Thornton v. Alaska Workmens’ Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).  In Fireman’s Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Veco, Inc  v. Wolfer, 693 P.2d 865, 869 (Alaska 1988).  If the employer produces substantial evidence that the injury was work related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


We find that the report of the C.R.O.H. clinic and the testimony of Dr. Keane provides substantial medical evidence that the 1989 injury did not substantially worsen the employees preexisting back condition, which was the underlying cause for her surgery.  We conclude that the presumption of compensability has been rebutted.  Considering the contradictions between the employee's testimony and the rest of the record, we cannot find her credible.  AS 23.30.122. We note that the evidence of objective medical testing and evaluation in the record is consistent with the opinion of the C.R.O.H. physicians and Dr. Keane.  Accordingly, we 'must find that the preponderance of the evidence shows the employees permanent physical spine condition arose from the 1984 injury and was not substantially or permanently worsened by the 1989 injury.  We conclude that the employee's physical impairment and the corrective surgery are not compensable.

III. Psychological Injury.


As was observed earlier, the employee's condition while she was receiving compensation from the employer in 1989 clearly had a psychological component.  The testimony of Dr. Guinn unequivocally links the employee's psychological difficulties to her 1989 injury, finding that it substantially worsened in reaction to her lifting injury and the resulting loss of her job.  We find the presumption of compensability has attached.


In his report, Dr. Hines also notes a worsening of the employee's psychological condition after her injury in Valdez, but he ascribes the worsening to her surgery and her iatrogenic narcotic abuse.  We find this to be substantial evidence rebutting the presumption of compensability.  By the preponderance of the available evidence we cannot find that the employee's psychological difficulties arose from, or were aggravated by, her work in Valdez.  Consequently, we cannot find Arctic Camps and Construction liable for the employee's ongoing need for psychological care.


ORDER

Arctic Camps and Equipment and Alaska National Insurance are not liable for workers' compensation benefits to the employee after December 14, 1989.


Dated at Anchorage, Alaska this 17th day of July, 1992.



ALASKA WORKERS’ COMPENSATION BOARD



 /s/ William Walters 


William Walters,



Designated Chairman



 /s/ Robert W. Nestel 


Robert Nestel, Member
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If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Carol Powell, employee/applicant; v. Arctic Camps and Equipment, employer; and Alaska National Insurance Co., insurer/defendants and Toole County Nursing Home,/employer and State of Montana State Compensation Mutual Insurance Fund, insurer/defendants; Case No. 8918225; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 17th day of July,  1992.



Dwayne Townes, Clerk
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