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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

WILLIAM M. DAVENPORT,
)



)


Employee,
)
DECISION AND ORDER


  Respondent,
)



)
AWCB Case No. 8615940


v.
)



)
AWCB Decision No. 92-0180

K & L DISTRIBUTORS, INC.,
)



)
Filed with AWCB Anchorage


Employer,
)
July 22, 1992



)


and
)



)

INDUSTRIAL INDEMNITY CO.,
)



)


Insurer,
)


  Petitioners.
)

                                                            )


This matter came before us in Anchorage, Alaska on June 4, 1992.  The employer and its insurer, represented by attorney  Mark L. Figura, petitioned for an offset of compensation based on the employee' s receipt of Social Security disability benefits.  Attorney Michael J. Jensen represented the employee, who did not attend the hearing.  The record closed at the end of the hearing.


It is undisputed the employee has received workers' compensation since injuring his back in 1986.  He currently receives permanent total disability compensation. It is also undisputed the employee has received disability benefits from the Social Security Administration since August 1990.  The only issues at hearing involved the insurer' s right to take an offset of compensation under AS 23.30.225, the date upon which any offset would take effect, and the timing of any recovery of overpayment.

ISSUES

1.Whether the insurer is entitled to take an offset under AS 23.30.225 and, if so, the effective date of the offset.


2.If an offset is ordered, the date of the insurer's entitlement to recover any overpayment under AS 23.30.155(j).


FINDINGS OF FACT AND CONCLUSIONS OF LAW
1. Entitlement to an offset and effective date.  AS 23.30.225(b) provides:


When it is determined that, in accordance with 42 U.S.C. 401 ‑ 433, periodic disability benefits are payable to an employee or his dependents for an injury for which a claim has been filed under this chapter, weekly disability benefits payable under this chapter shall be offset by an amount by which the sum of (1) weekly benefits to which the employee is entitled under 42 U.S.C. 401 ‑ 433, and (2) weekly disability benefits to which the employee would otherwise be entitled under this chapter, exceeds 80 per cent [sic] of the employee's average weekly wage at the time of injury.


Based on the parties' representations at hearing, we find it is undisputed that since August 1990 the employee and his dependent daughter have received periodic disability benefits from the Social Security Administration.  The amounts of the undisputed entitlement are $986.10 for the employee and $493.00 for his daughter for a total of $1,479.10 per month ($341.33 per week).  Because the Social Security Administration has taken its own offset ($271.02 per week), however, the employee and his daughter have not actually received payments equal to their total entitlement but rather reduced benefits of $70.31 per week.


The average weekly wage of the employee at the time of his injury is conceded by the parties to be $905.97. His weekly permanent total disability compensation rate based on that average weekly wage equals $538.97. As noted above, the weekly disability benefits payable to the employee and his daughter by the Social security Administration (without the federal offset) equal $341.33.


We find that the weekly compensation and federal disability benefits total $880.30. We find that amount exceeds 80% of the employee' s average weekly wage ($724.78) and therefore conclude the insurer is entitled under AS 23.30.225(b) to offset compensation in the weekly amount of $155.02 ($880.30 ‑ 724.78). AS 23.30.225(b) does not specify when the offset may be taken, stating only that the offset shall be made,"When it is determined [that federal disability benefits are payable] for an injury for which a claim has been filed under this chapter...."   We conclude that, since the employee's federal disability benefits have been payable since August 1990, the insurer is entitled to a retroactive offset of compensation paid from that date forward. Green v. Kake Tribal Corp., 816 P.2d 1363, 1365 (Alaska 1991).


As noted in Green and numerous decision and orders, most recently Grilley v. Kenai Peninsula Borough, AWCB No. Unassigned (July 2, 1992), the fit between the system for payment of federal disability benefits and that for workers' compensation (and their respective offset provisions) is an imperfect one.  We agree that the onus should not fall upon the injured employee to go without benefits while the federal system arranges to reimburse the insurer a portion of its payments under our Act.  As we have previously noted, and as evidenced by the May 6, 1992 letter from the Social Security Administration in the employee's claim file, a period of 90 days generally passes before the federal benefits are recalculated.


For that reason we will require that the insurer wait 90 days from the date this decision is filed to begin taking the offset under AS 23.30.225(b). We believe that an adequate period for the employee to notify the Administration we have found the insurer entitled to an offset retroactive to August 1990 and for the Administration to recalculate the employee's benefits.

2. Recovery of overpayments.


Under AS 23.30.155(j):


If an employer has made advance payments or overpayments of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due.  More than 20 percent of unpaid installments of compensation due may be withheld from the employee only on approval of the board.


The insurer asserts it has made overpayments of compensation and should therefore be entitled to begin recovering them at once by withholding 20% of the employee's future compensation installments.  It asks that we enter an order permitting such withholding.  The employee, however, asks that we enter an order temporarily barring the insurer from withholding compensation to recover any overpayment.


We consider the portion of S155(j) permitting withholding of up to 20% of future installments to be invocable at the insurer's discretion.  There is no requirement that we first determine an overpayment amount or that we approve withholding of 20% or less.  For that reason we deny the employee's request that we order the insurer to refrain for a period of time from withholding up to that percentage of future compensation installments to recover any overpayment.


However, we consider the insurer's request here to also include a determination that there has in fact been an overpayment of compensation the recovery of which would justify withholding up to 20% of future installments.  We find the employee has, throughout the period from August 1990 to date, received total workers' compensation and federal disability benefits of $609.28.
   We find that amount less than the $724.78 weekly combined maximum amount the parties admit the employee is entitled to receive in compensation and federal disability benefits.  On that basis, while we would agree the insurer has paid a greater share of the employee' s total benefits than anticipated by the applicable statutes, we find that the insurer has not overpaid the employee.


We conclude that since the insurer has not overpaid the employee there is no reasonable basis for the insurer to begin withholding a percentage of the employee's future installments of compensation.  Assuming the Social Security Administration recalculates the employee's disability benefits and pays him the amounts previously offset, we would find an overpayment had been made by the insurer.  At that time the insurer would be free to withhold up to 20% of future installments and could seek our approval of withholding up to 100%.  Green, 816 P.2d at 1367.


ORDER

1. The insurer's petition for a compensation offset is granted.  However, the insurer shall not begin taking the offset until 90 days after this decision and order is filed.


2. The insurer' s request for an order allowing the immediate withholding of 20% of the employee' s future installments of compensation, and the employee's request that such withholding be temporarily barred, are denied and dismissed.


Dated at Anchorage, Alaska this 22nd day of July, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Paul F. Lisankie 


Paul F. Lisankie, Esq.,



Designated Chairman



 /s/ S.T. Hagedorn 


S.T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of William M. Davenport, employee/respondent; v. K&L  Distributors, Inc., employer; and Industrial Indemnity Co., insurer/petitioners; Case No.8615940; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 22nd day of July, 1992.



Charles Davis,  Clerk
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    �Weekly workers' compensation payments of $538.97 plus net federal disability benefits of $70.31 (entitlement of $341.33 federal offset of $271.02).







