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 ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

INGE NELSEN,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 9013991


v.
)



)
AWCB Decision No. 92-0182

MUNICIPALITY OF ANCHORAGE,
)

(Self Insured)

)
Filed with AWCB Anchorage


Employer,
)
July 22, 1992


  Defendant.
)

                                                             )


The employee's claim for temporary total disability (TTD) benefits, medical expenses and attorney's fees was heard by us on June 18, 1992, in Anchorage, Alaska.  The employee, who has worked in the employer's accounting department since 1969, was present and represented by attorney Joseph A. Kalamarides.  The employer was represented by attorney Patricia L. Zobel.  The record closed at the conclusion of the hearing.


ISSUES

1. Is Nelsen's carpal tunnel syndrome work‑related?


2. If Nelsen's carpal tunnel syndrome is found to be work‑related,is she entitled to attorney's fees and legal costs?


DOCUMENTARY EVIDENCE

On June 16, 1990, the employee was examined by Robert Lipke, M.D., and it was his impression "the patient has carpal tunnel.  Disability evaluation carpal tunnel is reasonable.  Biologic consequence of her employment with multiple repetitive trauma and is likely work‑related." (Dr.  Lipke report dated June 19, 1990).


On August 22, 1990, the employer sent Nelsen to the Portland Hand Surgery & Rehabilitation Center to consult with Peter Nathan, M.D. After completing x‑rays, nerve conduction studies and a hand function evaluation, Dr. Nathan diagnosed "bilateral median entrapment neuropathies" which were symptomatic of carpal tunnel syndrome.  The doctor went on to state:


The presence of neuropathies in several areas of the upper extremities indicates that Ms. Nelsen has an underlying intrinsic disease process, not related to her work activities.  Increasing age would be a more likely risk factor in the development of this condition.


I have reviewed Ms. Nelsen's work activities, as she demonstrated them to us . . . but I was unable to attribute her multiple entrapment neuropathies to those activities.  Her work requires short arc flexion and extension of the digits of both hands; this activity does not inflict ballistic impact to either midpalm nor is either palm subjected to counter forces which could result in entrapment neuropathies of the median and u1nar nerves.


In addition, Ms. Nelsen has described greater use of her right hand in her work, for the activities of handwriting and use of a calculator.  The electrophysiologic findings do not reveal a pattern of aggravation of the right median nerve, when compared to the left, however.


I recommend that Ms. Nelsen have bilateral carpal tunnel releases.  Her need for this surgery is secondary to the progression of an unrelated carpal tunnel disease process, which has not been caused or accelerated by her work exposure.

(Dr.  Nathan report dated August 28, 1990 at 4).


Nelsen saw Dr. Lipke a second time on July 16, 1991.  The doctor's clinical notes taken the day of the visit reflect that the employee stated that before Dr. Nathan examined her, the doctor told her that he did not believe carpal tunnel is caused by multiple repetitive trauma in the work place.  She stated that after the evaluation was carried out and documentation of carpal tunnel was established, Dr. Nathan told her that the work place was not the cause of her problems.  Dr. Lipke went on to say:


It is our opinion that she does have carpal tunnel based on multiple repetitive trauma.  She uses her hands repetitively as an accountant and has done so for 21 years.  In fact, more recently, she has taken time off work and has had improvement of symptoms, further strengthening the cause and effect relationship.  We do feel that the carpal tunnel is a reasonable biologic consequence of her employment and that the likely cause of the difficulty is secondary to multiple, repetitive trauma.


Because of the dispute between Dr. Lipke and Dr. Nathan, we, pursuant to AS 23.30.095(k), ordered an independent medical examination performed by Medical Evaluations of Alaska, Inc. (MEA, Inc.). James Robinson, M.D., of  MEA, Inc., issued a report on January 4, 1992, in which he said he had taken a history, performed a physical examination, done a neurologic examination, reviewed x‑rays and electrodiagnostic studies.  In his report, Dr. Robinson made a number of statements regarding the origin of Nelsen's carpal tunnel problem.  For instance, at page 7:


Questions have been raised about whether the patient has concurrent medical conditions that might explain a carpal tunnel syndrome.  I do not have complete information to address this issue.  Hyperthyroidism can be associated with edema and nerve compression . . . she did present with edema in all four extremities . in . . . December 1988.


I therefore believe that her carpal tunnel syndrome is a product of repetitive use, some of which has been related to her employment.


I have not been able to find convincing evidence that factors other than work‑related factors have contributed substantially to the patient's carpal tunnel symptoms.

(Robinson report at page 9.)


And after reviewing the videotape of the employee's work activities, Dr. Robinson wrote:


It is my opinion that the patient does not do the kind of heavy repetitive work that is often seen in industrial carpal tunnel syndrome cases.

(Id. at page 11).


Nelsen was seen by John Sack, M.D. in April 1992.  If the doctor made a written report of his findings and conclusion, a copy of it is not in the record and the parties have not referred to it.


TESTIMONY

1. Dr.  Lipke. In his deposition taken on November 21, 1991, the doctor stated that when he first saw Nelsen on June 19, 1990, she complained of having pain in her hand, numbness and tingling in her fingers which she basically related to her work.  He testified that his diagnosis was bilateral carpal tunnel syndrome. (Dr.  Lipke dep. at 5).  When asked whether or not the carpal tunnel syndrome that the employee suffers from is related to her job as an accountant for 21 years, Dr. Lipke responded:


A.Yes, we felt that it was related to her job. I think everyone is aware that there is some controversy in this case about whether that is true or not.  It's my feeling that if a patient does a job that is repetitious, requiring  repetitious use of the hand, that they can develop a chronic tendinitis which leads to chronic pressure ‑‑chronic, but intermittent, pressure on the nerve, and over a period of time pressure on the nerve becomes such that the nerve is injured, that there's delays in conduction, and subsequent development ‑‑ I mean, there's injuries to the nerve causing delays in conduction and malfunction of the nerve, and then the clinical syndrome that we call carpal tunnel, and it is based, I think in this case, at least according to the history that I could obtain, and we are lying (sic) upon the patient's history solely ‑‑ we haven't seen her job; we haven't evaluated it personally. ‑ that it's within reasonable medical probability that it is related to her employment.


Q. Doctor, in your studies in the area of carpal tunnel syndrome, is there a split in the opinion as to whether carpal tunnel syndrome is related to job‑type trauma or whether it's an unknown etiology ‑‑


A. On any subject, there may be a difference of a opinion.  In medicine concerning carpal tunnel, there is a difference in opinion, but it's my feeling that the difference is very one sided.  Most of the major universities, and most of the practicing people who take care of patients with hand injuries, feel that carpal tunnel may well be related to work if the history can be established such that they are doing repetitious use of the hand.  There are several doctors who do not feel that way, but I think they are very much in the minority.


Q. Doctor, as far as you can tell at the present time, does her condition prevent her from working as an accountant?


A. I can't answer that question.  I do know that she has missed some time from work because of increasing symptoms and that she has taken some time off from  work and that her symptoms have improved.

(Id. at 9‑11).


When asked if it were more likely than not that the carpal tunnel syndrome would only be in one wrist if that wrist was overused, Dr. Lipke testified:


No. I'll say no to start it, but then the answer isn't really no.  Very frequently we see carpal tunnel.  Most activities that are performed are bimanual activities.  In other words, if you're reaching and bringing things back and forth, or if you are stocking shelves, or if you're working on a computer, you might use one hand more than the other.  So I think that the dominant hand is more likely to have carpal tunnel, but we frequently see carpal tunnel bilaterally because most activities are bimanual.

(Id. at 20‑21).


Dr. Lipke further noted that carpal tunnel syndrome can be caused by thyroid disease and hypertension, but these conditions can be treated by medication. (Id. at 22‑23).  Dr. Lipke stated that surgery was "probably required" in Nelsen's case because her condition meets the criteria for surgery. (Id. at 7).


2. Dr. Nathan.  The doctor testified at the hearing and, in essence, reiterated his earlier conclusion that Nelsen's work did not cause or worsen her condition.  Dr. Nathan expressed his opinion that carpal tunnel syndrome is caused by pressure being placed on the capillaries supplying blood to the median nerve at the wrist.  He said this is a long term chronic process that leads to numbness in the fingers and pain in the wrist.  The doctor also stated that there are a number of risk factors that play a significant role in slowing median nerve conduction and they include age, obesity, sedentary lifestyle, wrist size and not working.  Dr. Nathan testified that he could not be accused of never finding a correlation between repetitive use of the wrist on the job and the development of median nerve entrapment.  He stated that by computer he has recently analyzed over 2,000 hands and found that occupational hand use and doing specific jobs are responsible for explaining the abnormality of the nerve in less than 4% of the cases.  The doctor said that after listening to the employee describe her job duties and reviewing a job description, he did not think there was a correlation between her work and her carpal tunnel syndrome.  He stated, in essence, that his conclusion was supported by the fact that while the employee has bilateral carpal tunnel syndrome, her job functions were done primarily with the right hand.


3.Dr. Sack.  In his deposition taken on June 4, 1992, the doctor testified that he concurred with the other doctors that Nelsen had bilateral carpal tunnel syndrome.  He said that he based his diagnosis on his physical examination and review of her medical records.  Dr. Sack also mentioned that he reviewed a job description describing her employment with the employer. (Dr.  Sack dep. at 4).  The doctor also agrees with the other doctors that the employee needs bilateral surgery. (Id. at 9‑10).  When asked if the carpal tunnel syndrome was caused by the employee's employment, the doctor testified as follows:


We know that carpal tunnel occurs in females in the 40s and the 50s without any specific occupational relationships.  We also know from her history and from that when she doesn't work it feels better.  Then when she goes to tax time, or a lot of time the increased work 'makes it hurt more.  So I think that one would have to say that this lady has bilateral carpal tunnel syndrome.  The exact cause of it is unknown.  But I do f eel that based on her history that her job does aggravate it and makes it worse.


. . . .


She feels better when she doesn't do anything.  All right.  And worse at work.  Then you have a relationship that seems that the work aggravates it.

(Id. at 5‑6)


Dr. Sack said that hyperthyroidism and edema could be contributing factors "But I still think the job aggravates her condition." (Id. at 7‑8).  When asked how Nelsen could have bilateral carpal tunnel syndrome and, at the same time, perform so little work with the left hand, Dr. Sack testified:


But she's also picking up things and putting them around.  I ‑‑ The ‑‑ The right hand obviously I think is ‑‑ is more potential.  I mean, she does more with it, so therefore one would say that the right hand is more aggravated than the left.  But she states very simply, and I can't get around it, that when she gets on vacation and doesn't do this thing she feels better.

(Id. at 8)


4. Nelsen.  At her deposition taken on June 6, 1991, she stated that her job consists of working a calculator, pencil, telephone and computer. (Nelsen dep. at 8).  She worked with the computer an average of 25 to 30% of the day setting up spreadsheets.  She typed from 10 to 15% of the day, up to 30% of the day. (Id. at 9).  She also worked in the billing system where she spent 60% of her time hand writing bills (Id. at 11).  At the hearing, Nelsen testified that she started noticing pain in her hands starting around 1984 or 1985.  She said her hands become more painful during an audit which is done yearly between January and May.  The employee stated that when she goes on vacation for a week or two, the severe pain is greatly reduced.  Accordingly, like Drs.  Lipke and Sack, she attributes her condition to work.  Regarding bilateral hand use, Nelsen testified that she was born left handed but was forced into using her right.  As a result, she stated, she thinks she uses her left had more than right‑handed people.  The employee also said that because of the severe pain she experiences in her right hand, she has had to perform more work with her left hand.  Nelsen testified that a video tape taken of her working in April 1991 did not accurately show all of her job functions.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
1. Did Nelsen’s employment cause or aggravate her carpal tunnel syndrome?

AS 23.30.265(17) provides in part that "injury" means "accidental injury or death arising out of and in the course of employment.” The Alaska Supreme Court has repeatedly held that “injury" under the Alaska Workers' Compensation Act includes aggravations or accelerations of pre‑existing conditions. See, Burgess Construction v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II) ; Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Liability is imposed on the employer "wherever employment is established as a causal factor in the disability." Smallwood II, at 317 (quoting Ketchikan Gateway Borough v. Saling, 604 P.2d 590, 597‑98 (Alaska 1979).  A causal factor is a legal cause if  “it is a substantial factor in bringing about the harm' or disability at issue.” (Id.).


AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


The evidence necessary to raise the presumption of compensability varies depending on the type of claim. “[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection." Smallwood II, at 316.  In less complex cases, lay evidence may be sufficiently probative to establish causation. Veco.  Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


Once the presumption attaches, the employer must come forward with substantial evidence that the disability is not work related.  Smallwood II, at 316.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick v. Alyeska Pilpeline Service Co., 617 P.2d 755, 757 (Alaska 1980).  There are two methods of overcoming the presumption of compensability: (1) presenting affirmative evidence showing that the disability is not work‑related or (2) eliminating all reasonable possibilities that the disability is work‑related. Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976,977 (Alaska 1991).


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.  If the employer produces substantial evidence that the disability is not work‑related, the presumption drops out, and the employee must prove all elements of his or her claim by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he or she must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


Based on this discussion, our first point of inquiry is to determine whether the presumption of compensability has attached, that is, whether a preliminary link has been established between the employee's physical disability and her employment.


Based on the reports and testimony of Drs.  Lipke and Robinson and the testimony of the employee, we find that working for the employer caused the employee's carpal tunnel syndrome.  Based on the testimony of Dr. Sack, we find that working for the employer aggravated Nelsen's pre‑existing carpal tunnel syndrome.


The next question is whether the employer has come forward with substantial evidence that the employee's present carpal tunnel syndrome is not related to her employment with it.


We find that the employer has presented affirmative evidence showing that the disability is not work‑related.  In his report of August 28, 1990, Dr. Nathan stated: "Her need for this surgery is secondary to the progression of an unrelated carpal tunnel disease process, which has not been caused or accelerated by her work exposure." He stated, in essence, that it was not repetitive motion that causes carpal tunnel syndrome but pressure being placed on the capillaries supplying blood to the median nerve at the wrist.  Dr. Nathan testified that there were a number of risk factors, including age, obesity, sedentary lifestyle, wrist size and not working, that could play a significant role in slowing medial nerve conduction.  His studies show that occupational hand use and doing specific jobs are responsible for explaining the abnormality of the nerve in less than 4% of the cases.


Having determined that the employer has come forward with substantial evidence to overcome the presumption of compensability, we must next decide if the employee has proven all elements of her case by a preponderance of the evidence.


Having carefully reviewed all the evidence in this case, we find that Nelsen did meet her burden of proof in this regard.  In his reports of June 19, 1990 and July 16, 1991, Dr. Lipke stated that Nelsen had carpal tunnel syndrome based on multiple repetitive trauma which was a reasonable biologic consequence of her employment.  The doctor believes that a person who does a job, like the employee's, that is repetitious, can develop a chronic tendinitis which leads to pressure on the nerve causing delays in nerve conduction and carpal tunnel syndrome.  Dr. Lipke acknowledged that there were those who did not believe there is a correlation between work and carpal tunnel syndrome.  However, the doctor stated:


It's my feeling that the difference is very one sided.  Most of the major universities, and most of the practicing people who take care of patients with hand injuries, feel that carpal tunnel may well be related to work if the history can be established such that they are doing repetitious use of the hand.  There are several doctors who do not feel that way, but I think they are very much in the minority.

Dr. Lipke testified further that Nelsen explained her work functions and from that he felt that her repetitious motions caused her condition.  He said another factor in his diagnosis was the fact that when she was working, her hands hurt and when she was not working, her hands did not hurt.  When asked why it was that Nelsen worked primarily with the right hand but had bilateral carpal tunnel, the doctor explained that "Most activities that are performed are bimanual activities." Dr. Lipke also testified that while thyroid disease and hypertension can cause carpal tunnel syndrome, he did not think those conditions in Nelsen were a factor because they were controlled by medication.  Dr. Lipke also stated that Nelsen's carpal tunnel syndrome meets the criteria for surgery.


Dr. Sack, like the other doctors, believes that the employee has carpal tunnel syndrome and is in need of surgery.  While he is rather vague as to causation, he firmly believes that her work aggravated the pre‑existing condition.


Finally, the employee testified that she considered her condition was work‑related because her hands hurt while working for the employer and do not hurt when she is away from work.  She stated that working in the garden and doing household chores do not cause her pain.  It is the employee's belief that she has bilateral carpal tunnel syndrome for two reasons.  First, she stated that she was born left‑handed and was forced to use right hand and, therefore, she uses her left hand more than other right‑handed people.  Second, she said that because she has such severe pain in the right hand, she has had to use her left more than usual.


Having found that Nelsen has proven all elements of her claim by a preponderance of the evidence, we conclude that the employer is liable for the employee's medical expenses for bilateral carpal tunnel surgery and TTD benefits during recovery. We retain jurisdiction over determination of the specific amounts due if they cannot be agreed upon by the parties after surgery.

2. Attorneys fees and legal costs.


The final question relates to the employee's attorney fees and legal costs.  Her attorney filed a statement of attorney fees and costs and accompanying affidavit as required by 8 AAC 45. 180 (b) . He requests $2,800.00 (16 hours at $175. 00 per hour) in attorney's fees, $539.75 (6.35 hours at $85.00 per hour) in legal assistant fees and $922.30 in legal costs, for a total of $4,262.05.


The first question is whether the employee is limited to statutory minimum attorney’s fees.  We find that she is not limited to that amount.  AS 23.30.145(a) states in pertinent part:


Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1, 000 of compensation or part of the first $1,000 of compensation and 10 percent of all sums in excess of $1,000 of compensation . . . . In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges and the benefits resulting from the services to the compensation beneficiaries.


The 25% ‑ 10% of compensation awarded is clearly only a minimum.  The statute sets no maximum but instead grants us the authority to determine fees based on the nature, length, complexity of services, and the benefit to the employee.  Webb v. C.R. Lewis Company, Inc., AWCB No. 90‑0106 (May 14, 1990). See 8 AAC 45.180(d). In applying this statute, the supreme court has repeatedly expressed concern that attorneys receive adequate compensation so injured workers will have access to legal assistance.  Wise‑Mechanical Contractors v. Bignell, 718 P.2d 971, 973 (Alaska 1986); Wien Air Alaska v. Arant, 592 P.2d 352, 365‑66 (Alaska 1979). It has been our longstanding policy, as a general matter, to allow an employee's attorney $125 per hour for the time he has spent prosecuting his or her claim.  See Webb, AWCB No. 90‑0106 at 13. Since the employee's attorney requests fees based on $175 per hour, we must determine whether his requested fee should be reduced to $125 per hour.


In Lovick v. Anchorage School District, AWCB No. 91‑0017 (January 22, 1991) we held, in essence, that after considering an attorney's "experience, skill and efficiency" we could allow him fees in excess of $125 per hour. In his affidavit supporting attorney's fees, the employee's attorney stated that he has been practicing before us for 16 years, the Majority of his practice involves workers' compensation cases and personal injury cases, his practice is contingent in nature, and he has participated in a variety of seminars regarding workers' compensation.  Based on these undisputed facts, we find that the employee's attorney in entitled to $175 per hour.


In applying the nature‑length‑complexity‑benefits test in this case, we find that the employee's attorney is entitled to all the fees requested for his time and his legal assistant's time.  The nature of this case was involved because it dealt with the rather new issue of whether carpal tunnel syndrome is related to repetitive work functions.  Since there is a split of authority in the medical community on this question, the employee's attorney reports that a great deal of time was spent on research, preparation for doctors' depositions, hearing briefs and preparation for and participation in the hearing.  The record also shows that the employee's attorney has been actively prosecuting this claim since November 1991.  The nature of the services rendered included preparing for doctors' depositions, attending prehearings, research, brief writing, preparing for the hearing, and participating in the hearing.  Finally, the employee's attorney was able to obtain for her all the benefits she claimed.


The employee attorney also requests reimbursement of his legal costs in the amount of $922.30. We find he is entitled to costs under 8 AAC 45.190(f).


ORDER

1. The employer shall pay the employee medical expenses in accordance with this decision.


2. The employer shall pay the employee TTD benefits in accordance with this decision.


3. The employer shall pay the employee attorney's fees in the amount of $3,339.75.


4. The employer shall pay the employee $922.30 in legal costs. 


 Dated at Anchorage, Alaska this 22nd day of July, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/Russell E. Mulder 


Russell E. Mulder, Esq.



Designated Chairman



 /s/ Michael McKenna 


Michael McKenna, Member



 /s/ S.T. Hagedorn 


S.T. Hagedorn, Member

REM:dt


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior court.


APPEAL PROCEDURES.


A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Awing  Nelsen, employee/applicant; v. Municipality of Anchorage, (Self‑Insured) employer/ defendant; Case No. 9013991; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 22nd day of July, 1992.



Dwayne Townes, Clerk
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