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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JON D. WALKER,
)



)


Employee,
)
DECISION AND ORDER



)

STANLEY SMITH SECURITY, INC.,
)
AWCB Case Nos. 
9130751



)

9107255


Employer,
)



)
AWCB Decision No. 92-0185


and
)
            



)
Filed with AWCB Anchorage

FIDELITY AND CASUALTY COMPANY,
)
July 27, 1992



)


Insurer,
)



  Petitioners,
)




)


v.
)



)

ALASKA SECURITY INC.,
)



)


Employer,
)



)


and
)



)

CIGNA/INA/ALPAC COMPANIES,
)



)


Insurer,
)


  Respondents.
)

                                                             
)


Petitioners' request for attorneys' fees under AS 23.30.155(d) was scheduled for hearing at Anchorage, Alaska on July 16, 1992.  Petitioners are represented by attorney Joseph M. Cooper.  Respondents are represented by attorney Richard Wagg.


At the start of the hearing, Petitioners advised the parties had settled their dispute; Respondents had agreed to pay the requested attorneys' fees.  In view of this development, the parties requested pursuant to 8 AAC 45.074 (a) (6) that we cancel the hearing.  We granted the request orally at the hearing and approved the payment of attorneys' fees by Respondents to Petitioners.  We memorialize that action here.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

8 AAC 45.074 provides in part:


(a)Continuances, postponements, cancellations, or changes of scheduled hearings are not favored by the board and will not be routinely granted.  The board or its designee will, in its discretion, grant a continuance, postponement, cancellation, or change of a scheduled hearing without a formal hearing only upon good cause shown by the party requesting the continuance, postponement, cancellation, or change.  Good cause exists only when . . .


(6)an agreed settlement has been reached by the parties less than 14 days before a scheduled hearing, but it does not conform to 8 AAC 45.070(d)(1).


A dispute arose in this case between the two employers regarding which employer was responsible for Employee's benefits. Subsequently Stanley Smith Security, Inc., (SSSI), accepted responsibility, and began paying benefits.  Alaska Security, Inc., (ASI), contended SSSI owed ASI attorneys' fees under AS 23.30.155-(d). AS 23.30.155(d) provides in part:


When payment of temporary disability benefits is controverted solely on the grounds that another employer or another insurer of the same employer may be responsible for all or a portion of the benefits, the most recent employer . . . shall make the payments during the pendency of the dispute.  When a final determination of liability is made, any reimbursement required, including interest at the statutory rate, and all costs and attorneys' fees incurred by the prevailing employer, shall be made within 14 days of the determination.


ASI's attorney filed an affidavit detailing the legal services provided in connection with the dispute about which employer was liable.  About a week before the hearing, SSSI decided to pay ASI's attorneys' fees.  The parties sought a cancellation of the hearing, but the Board's designee directed the parties to appear pursuant to 8 AAC 45.074(a)(6).


In addition to considering the cancellation request, we found it necessary to consider and approve the attorneys' fees which SSSI will pay to ASI's attorney.


AS 23.30.260 provides in part:


A person is guilty of a misdemeanor. . . . if the person


(1)receives a fee, other consideration, or a gratuity on account of  services rendered in respect to a claim, unless the consideration or gratuity is approved by the board or the court; . . . .


Under 8 AAC 45.180(h), our approval is not required if attorneys fees are paid by the employer to the employer's attorney.  In this case, however, the fees are to be paid by one employer to another employer's attorney.  Therefore, we found that our approval was necessary under AS 23.30.260.


Based on the parties' representations, we found the parties had agreed to settle their dispute less than 14 days before our scheduled hearing.  We orally approved the attorney's fees to be paid by SSSI to ASI's attorney.  We found, therefore, that good cause to cancel the scheduled hearing existed under 8 AAC 45.074(a)(6).


Based on those findings, we concluded cancellation of the scheduled hearing was appropriate, and we granted the parties' request.  Because the hearing was canceled, all the affidavits of readiness for hearing are rendered inoperative.


ORDER

Our scheduled July 16, 1992 hearing on ASI's petition is canceled. The affidavits of readiness for hearing are rendered inoperative.  The attorneys, fees to be paid by SSSI to ASI's attorney are hereby approved.  


Dated at Anchorage, Alaska this 27th  day of July,  1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom 


Rebecca Ostrom



Designated Chairman



 /s/ Michael McKenna


Michael McKenna, Member



 /s/ Robert W. Nestel


Robert W. Nestel, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Jon D. Walker, employee; Stanley Smith Security, Inc., employer; and Fidelity & Casualty Company, insurer/petitioners v. Alaska Security, Inc., / employer; and CIGNA/INA/ALPAC Companies, insurer/respondents; Case Nos. 9130751 and 9107255; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 27th day of July 1992.



Flavia Mappala, Clerk
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