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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

KEVIN C. KONECKY,
)



)


Employee,
)
DECISION AND ORDER



)

JOSEPH KALAMRIDES,
)
AWCB Case No. 8812272




)


Applicant,
)
AWCB Decision No. 92-0187



)


v.
)
Filed with AWCB Anchorage



)
July 29, 1992

CAMCO WIRELINE, INC.,
)



)


Employer,
)



)


and
)



)

CONTINENTAL INSURANCE COMPANY,
)



)


Insurer,
)


  Defendants.
)

                                                             )


This claim was heard at Anchorage, Alaska, on July 15, 1992.  Employee has been represented by attorney Joseph Kalamarides who seeks payment of his actual attorney's fees.  Defendants are represented by attorney Timothy McKeever.  The record closed at the hearing's conclusion.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

There is no dispute about the facts relating to the issue of attorney's fee.  Employee was injured on July 1, 1988.  At that time Employer was insured by Continental Insurance Company.  Continental accepted Employee's injury as compensable and benefits were paid.  Employee returned to work on April 4, 1989.


On October 4, 1989, Employee suffered another injury or a recurrence of the 1988 injury.  In 1989 Employer was insured by National Union Fire Insurance (NUFI). NUFI accepted the injury as compensable and benefits were paid through September 21, 1990.  In a Controversion Notice dated September 21, 1990, NUFI denied payment of certain benefits contending Employee had returned to pre‑injury condition, was medically stable, and his permanent partial impairment was due to his 1988 injury.


On October 9, 1990, Continental controverted Employee's benefits alleging his permanent partial impairment was due to his 1989 injury.  Accordingly, Continental controverted reemployment

benefits as well, contending NUFI was responsible for these benefits because the need for rehabilitation was the result of the 1989 injury.


On October 15, 1989, Kalamarides filed an entry of appearance on Employee’s behalf.  Employee filed claims against both insurers, requesting temporary and permanent disability benefits, medical and travel expenses, and reemployment benefits as well as attorney's fees.


At a December 17, 1990 prehearing conference NUFI agreed to pay permanent partial impairment (PPI) benefits based on Employee's rating of eight percent of the whole person.  Benefits were paid biweekly until they totaled $10,800.00.


On July 16, 1991, Employee filed an affidavit that he was ready to proceed to hearing.  Both insurers opposed the scheduling of a hearing.  Another prehearing conference was held on September 10, 1991, and a hearing was set for December 10, 1991 on the issue of which insurer was responsible for paying Employee's benefits.  Continental raised several defenses to Employee's claim for reemployment benefits.


On November 22, 1991, Continental and NUFI filed a stipulation that "Mr.  Konecky's present physical condition and disability, if any, are due to the July 1, 1988 injury....” Therefore, Continental agreed to pay any benefits due Employee, without admitting any benefits were due.


On November 27, 1991, Kalamarides filed an affidavit of attorney's fees and costs verifying $1,942.50 in attorney's fees at $175.00 per hour, paralegal costs of $909.50, and other costs of $391.00, for a total of $3,242.00. The affidavit covers only services provided through November 27, 1991.  At this time Kalamarides is only seeking fees for services provided to that date. 


After Continental agreed to be responsible for any benefits due, Employee renewed his request for a reemployment benefits evaluation under AS 23.30.041. The Reemployment Benefits Administrator (RBA) found Employee eligible and assigned a rehabilitation specialist to perform the evaluation.


Kalamarides argues an attorney was needed to pursue Employee's claim and to get insurer to agree to pay benefits.  He points to the fact that neither Continental or NUFI did anything to move the claim along. Only after he filed an affidavit of readiness for hearing on Employee's behalf did the insurers act.  In addition, he argues that having one insurer agree to pay benefits, if they become due, is a benefit for which attorneys' fees should be paid by Defendants.  Continental’s resistance of these benefits entitles him to reasonable attorney's fees under AS 23.30.145(b).


Continental does not deny some fee is due.  Instead, the issue is how much the fee should be.  Continental argues that under AS 2 3. 3 0. 14 5 (a) we can award attorneys’ fees only on the controverted compensation that is awarded.  Continental contends that the only compensation award after Kalamarides began representing Employee was the $10,800 for PPI benefits.  The statutory minimum attorneys' fee an the PPI benefits equal $1,230.00. Kalamarides actual fees at the time PPI benefits were paid totaled only $487.00.


Continental contends Kalamarides' claim for fees is premature because no benefits have been paid, except for PPI benefits.  Continental argues Employee has received only the intangible benefit of Continental agreeing to pay benefits that might be due and an eligibility evaluation for reemployment benefits.  Continental urges us to defer ruling on the attorneys' fees until a determination is made by the RBA about Employee's eligibility for a reemployment plan and compensation benefits are paid in connection with a reemployment plan.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.145 provides in pertinent part:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . . In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fees.  The award is in addition to the compensation or medical and related benefits ordered.

(Emphasis added).


We find Employee's claim was controverted by both Continental and NUFI.  It was controverted by filing Controversion Notices and by the insurers' actions.  Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).


The fee due under subsection 145(a) is for compensation benefits awarded, not other benefits.  See AS 23.30.265(8) and AS 23.30.265(20); State of Alaska v. Brown, 600 P.2d 9 (Alaska 1979).  Defendants admit Employee's claim for PPI benefits was controverted, Employee obtained an attorney to represent him, and Employee was subsequently paid $10,800.00 in compensation benefits.


Under these circumstances we find attorneys’ fees are due from Defendants for Kalamarides' work in securing the payment of PPI benefits.  The minimum statutory attorneys' fees due under subsection 145(a) based on the compensation awarded is $1,230.00. Because the minimum is greater than the actual fee, under subsection 145(a) we must award the minimum fee, and we will do so.


Employee's attorney also seeks a fee under subsection 145(b) for the other benefits he  obtained; that is, having Continental accept liability and obtaining a reemployment benefits evaluation. 
Defendants argue it is premature to award fees until we know the outcome of the reemployment benefits evaluation.


In Adamson v. University of Alaska, 819 P2.d 886, 895 (Alaska 1991), the Court affirmed our decision not to award fees under subsection 145 (b) when the employee' s attorney was successful "in obtaining an opportunity to finish the continued hearing over the employer's efforts to enforce the settlement, only to have the claim denied in its entirety. . . .” The Court ruled that the language of subsection 145(b) makes "it clear that the employee must be successful on the claim itself, not on a collateral issue."


Thus the question is whether pursuing Employee's claim to the point of having Continental agree to pay and obtaining a reemployment benefits evaluation is a collateral issue or success on the claim itself.


In Coffey v. Vertecs Corp., 3AN‑87‑6848 (Alaska Super.  Ct.) (February 26, 1987), the court reversed our denial of attorneys' fees under AS 23.30.145(b) in a last injurious exposure claim.  In Coffey, the employer, who was paying benefits, initiated an action before us in an effort to shift its liability to another employer.  The employee secured an attorney to represent him, and he expended considerable effort in representing the employee.  We ruled that the situation did not involve a "claim for benefits" because the employer had been paying benefits and had merely sought to shift liability to another employer.  The court found the employer's action fell "within the board category of 'otherwise resists' payment of benefits. Bradley v. Mercer, 563 P‑2d 880 (Alaska 1977)."


We find the facts in this case are similar to that in Coffey.  Both insurers resisted admitting liability and pointed the finger at the other insurer.  This action persisted while Employee pursued the claim.  Defendants' action necessitated Employee's attorney attending depositions, filing pleadings, and preparing a hearing brief.  Finally, close to the date of the hearing on the issue of which insurer was liable, Continental admitted liability.  We find Continental otherwise resisted benefits, and this resistance was in connection with the claim, not a collateral issue.  As a result, attorneys' fees are due under subsection 145(b).


In addition, we find we can award fees because Continental resistance of Employee's claim and ultimate acceptance resulted in his obtaining a reemployment benefits evaluation.  We find this is a benefit, not a collateral issue, and fees are due under subsection 145(b).  We find this evaluation is a benefit to Employee because it helps him identify skills he has to perform other jobs, it may lead to an offer of a job, or it may lead to eligibility for a reemployment plan.  We have previously recognized this benefit as a basis for an award of attorneys' fees.  See Wyrick v. Earth Movers of Fairbanks, AWCB Decision No. 91‑0126 (May 1, 1991); See also, Scholle v. University of Alaska, AWCB Decision No. Unassigned, case No. 9028598 (July 9, 1992).


Subsection 145(b) requires that the fee awarded be reasonable.  To make sure that the fee does not become unreasonable, we consider that a fee was awarded under subsection 145(a). Our regulation 8 AAC 45.180(d) requires that a fee awarded under subsection 145(b) be reasonably commensurate with the work performed.  It also requires that we consider the nature, length, and complexity of the services performed, as well as the amount of benefits involved.


Defendants did not dispute the hours billed by Kalamarides or his hourly rate.  He sought total attorneys' fees of $1,942.50. We have already awarded attorneys' fees of $1,230.00 under subsection 145(a).  We find an additional fee of $712.50 to be reasonable given the nature, length and complexity of the services performed, as well as the amount of benefits involved.
Employee’s attorney also seeks payment of paralegal costs and other legal costs totaling $1,300.50. Defendants, objected to the request for an award of legal costs as premature; they did not object to the specific items billed.  For the reasons stated above, we find Employee is entitled to an award of these costs.  We will order Defendants to pay the requested legal costs.


ORDER

Defendants shall pay Employee's attorneys, fees of $1,9425.00 and legal costs of $1,300.50.


Dated at Anchorage, Alaska this 29th day of July, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom 


Rebecca Ostrom,



Designated Chairman



 /s/ Robert W. Nestel 


Robert W. Nestel, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Kevin Konecky, employee; Joseph Kalamarides/applicant; v. Camco Wireline, Inc., employer; and Continental Insurance Company, insurer/defendants; Case No. 8812272; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 29th day of July, 1992.



Dwayne Townes, Clerk
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