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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

FRANCIS X. MOESH, IV, 
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 9106480


v.
)



)
AWCB Decision No. 92-0188

ANCHORAGE SAND AND GRAVEL,
)



)
Filed with AWCB Anchorage


Employer,
)
July 29, 1992



)



and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                             )


We heard this matter in Anchorage, Alaska on July 2, 1992.  The employee, represented by attorney Ernest Rehbock, attended the hearing.  Attorney Theresa Henneman represented the employer and its insurer.  The record closed at the end of the hearing.


ISSUE

Whether we should order a second independent medical evaluation of the medical stability of the employee's condition by a physician of our choosing under AS 23.30.095(k).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(k) provides in part:


In the event of a medical dispute regarding determinations of. . . medical stability . . . between the employee's attending physician and the employer's independent medical evaluation, a second independent medical evaluation shall be conducted by a physician or physicians selected by the board. . . .


The employee's file contains a prehearing conference summary dated June 12, 1992.  It indicates the parties agreed that the only question to be argued at hearing was whether a board ordered independent medical evaluation of the employee's medical stability was required.  It also notes that the parties waived Smallwood objections to the January 24, 1992 report of Michael W. Eaton, M.D., the Center for Rehabilitation and Occupational Health (C.R.O.H.) report of April 27, 1992, and a follow‑up letter from C.R.O.H. The objections were waived solely for purposes of our determining under AS 23.30.095(k) whether a dispute existed.


Under 8 AAC 45.065(c) the issues at hearing are limited to those set out in an unmodified summary and the summary controls the subsequent course of the action.  We find the prehearing conference summary unmodified and therefore controlling.  For that reason we conclude that the only possible medical dispute ripe for consideration at the July 2, 1992 hearing was the question of the medical stability of the employee's condition. In addition, we find that in determining that issue we may rely on the documents mentioned above based on the parties' limited waiver of objections contained in the summary.


The insurer also sought to rely on Dr. Eaton's letter of June 19, 1992.  In that letter, written in response to an inquiry dated June 11, 1992 from the insurer's attorney, Dr. Eaton responded to the initial C.R.O.H. report.  The employee waived any Smallwood objection to the letter (again for the limited purpose of determining the existence of a dispute) at hearing.  We find we may also rely on the June 19, 1992 letter in determining the existence of a dispute over the medical stability of the employee's condition.


Although we may rely on the documents to which the parties waived objection, the scope of our reliance is not unlimited.  AS 44.62.460(d) is still applicable.  That provision states in part, "Hearsay evidence may be used to supplement or explain direct evidence but is not sufficient by itself to support a finding unless it would be admissible over objection in a civil action." For that reason we conclude that, while the documents are properly part of the hearing record, we may not base a finding solely upon them unless they fall within exceptions to the hearsay rule.


All of the documents from Dr. Eaton were prepared in response to information requests from representatives of the insurer.  For that reason we do not find them medical records kept in the regular course of business which would be admissible over objection under Rule 803(6). See, for example, Parker v. Power Constructors, AWCB No. 91‑0151 (May 17, 1991).  Additionally, since we find no evidence that the employee authorized Dr. Eaton's responses to the insurer, we do not find them admissible under Rule 801(d)(2)(C).  (The rationale for admission followed by the court in the case cited as authority by the insurer at hearing, Frazier v. H.C. Price/CIRI Construction JV, 794 P.2d 103, 105 (Alaska 1990)).


The C.R.O.H. report, while of the type admitted in Frazier, is not being offered against the insurer and therefore does not meet the test for admission under Rule 801(d)(2)(C).  We find that the report of an independent medical evaluator retained by the insurer is not a medical record prepared in the course of business and not admissible under the business records exception.  We conclude, therefore, that neither Dr. Eaton's letters nor the C.R.O.H. report are admissible over objection and may not be the sole basis for making a finding.


We find no direct evidence (which could be supplemented or explained by the hearsay documents) of the presence or absence of a dispute over the employee's medical stability in the record.  We find no basis for concluding that a second independent medical evaluation of the employee's medical stability is appropriate under AS 23.30.095(k) at this time.  Even if we found the documents the appropriate basis for findings, however, we would still find insufficient evidence of a current dispute over the employee's medical stability to trigger an evaluation under AS 23.30.095(k).


In Dr. Eaton's January 24, 1992 response to the insurer's inquiry, he stated the employee's condition was not medically stable but that he would "anticipate" stability by August 1992.  The insurer later sent the employee to a medical examination at the C.R.O.H.  In their April 27, 1992 report the C.R.O.H. panel indicated they had evaluated the employee on March 2 ‑ 5, 1992.  They also stated their opinion that the employee was medically stable "at this time." In a letter dated May 13, 1992 Don D. Wilson, M.D., wrote the insurers attorney on behalf of the C.R.O.H. panel and clarified parts of the report but did not mention the medical stability of the employee's condition.


In Dr. Eaton’s June 19, 1992 letter to the insurer's attorney, he stated in part:


I do not feel at the present time that additional surgery is indicated . . . .  Consequently I cannot state the [employee] does not meet the definition of medical stability from the 1988 workers [sic] compensation law at the present time.  I still feel that one year following most recent surgery is a good general guideline (and also a good guideline to be used in this particular case) for determining a date of medical stability in a patient with a back injury.

(Emphasis added.)


Based on the above documents, we would find that in January 1992 Dr. Eaton found the employee's condition unstable and anticipated stability in August 1992.  After receiving the C.R.O.H. report Dr. Eaton found the employee stable “at the present time" (approximately June 19, 1992) and said nothing of the condition's stability for the period from January to early June 1992.  We would find the C.R.O.H. panel found the employee's condition medically stable as of either March or April 1992, depending on how their report is interpreted.


We find all the documents unacceptably vague as to the date of the medical stability of the employee's condition.  Based an that vague record, we cannot find the existence of a dispute over the date of medical stability of the employee's condition more likely than the possibility that the physicians might agree.  The employee's request that we send him to a second independent medical evaluation is therefore denied and dismissed.  For that reason his request for award of attorney's fees is also denied.


ORDER

The employee's request that we order a second independent medical evaluation of the medical stability of his condition, under AS 23.30.095(k), is denied and dismissed.


Dated at Anchorage, Alaska this 29th day of July, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Paul F. Lisankie 


Paul F. Lisankie



Designated Chairman



 /s/ S.T. Hagedorn 


S.T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in superior court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Francis X. Moesh, IV, employee/applicant; v. Anchorage Sand & Gravel, employer; and Alaska National Insurance Co., insurer/defendants; Case No.9106480; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 29th day of July, 1992.



Dwayne Townes, Clerk
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    �In previous decision and orders, for example Manning v. Trident Seafoods, AWCB No. 90�0303 (December 20, 1990), we have pointed to the provisions of AS 44.62.470 as a way to avoid this problem.  Under that provision, affidavits may be used and their contents treated the same as sworn testimony at hearing.  Alternatively, in some cases it is possible the parties could reach agreement on the testimony the documents' authors would have given


at hearing and enter into similar stipulations of fact.





    �We question whether success in obtaining an order directing a second independent medical evaluation would constitute the basis for a separate award of attorney's fees. See, Adamson v. University of Alaska, 819 P.2d 886, 895 (Alaska 1991).








