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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MICHAEL MILLER,
)



)


Employee,
)
DECISION AND ORDER


  Petitioner,
)



)
AWCB Case No. 9018300


v.
)



)
AWCB Decision No. 92-0190

STATE OF ALASKA,
)

(Self-insured),
)
Filed with AWCB Anchorage



)
July 31, 1992


Employer,
)


  Respondent.
)

                                                             )


We heard the employee’s appeal from the Reemployment Benefits Administrator's Designee's (RBA) decision of May 26, 1992, on July 1, 1992, in Anchorage, Alaska.  The employee was represented by attorney Michael J. Jensen.  The employer was represented by David Knapp, Assistant Attorney General.  The record closed at the conclusion of the hearing.


PROCEDURAL BACKGROUND

On June 29, 1990, Miller was a passenger in an airplane which crashed in King Salmon while he was employed as a Fish and Wildlife Aide.  The instrument panel caved in, tearing and displacing his left kneecap which he manually returned to its normal position. He saw a physician's assistant in Naknek who sutured a torn tendon in the left knee.  He began wearing a knee brace and returned to light duty work. (Ray Andreassen, D.O., report dated 7/9/90).


The employee was referred to George Brown, M.D., on October 11, 1990.  Dr. Brown instructed him in an exercise program and expected he would regain strength in the leg in two to three months and would be medically stable one year from the time of injury. (Connie M. Olson, B.A., rehabilitation consultant report dated 1/24/92).


The employee went to the Trooper Academy in Sitka in December 1990, where he underwent a vigorous physical training regimen.  He passed the physical requirements despite a great deal of pain in his left knee.  He was seen by Debra Bulman, M.D., in Sitka and she recommended modification of Miller's physical activities particularly hyperflexion of the knee. (Dr.  Bulman reports dated 1/23/91 and 3/4/91).


Miller saw Dr. Brown on November 7, 1991, complaining of stiffness in the knees in the morning.  He could not jog or run and could not bend the left knee like the right.  Walking on uneven ground caused the knee to throb and hurt.  The knee ached as the day went on and he could not sit for more than 20 minutes before his leg got stiff.  The employee also told the doctor that he had neck pain which began with a headache and advanced to involve the neck and back.  He stated that he was unable to turn his neck as he did before and sometimes became nauseated from the pain. (Dr.  Brown report dated 11/22/91).


In response to a letter by Connie Olson dated October 3, 1991, Dr. Brown signed a form on November 11, 1991, in which he stated that Miller had incurred a permanent impairment and was capable of returning to work.  He also stated that he had reviewed a job analysis for a state trooper position and felt the employee was capable of returning to work in that capacity.


On July 24, 1991 the RBA received a letter from the employee requesting an eligibility evaluation for reemployment benefits under AS 23.30.041© and reemployment rights under AS39.25.158. In a letter dated August 8, 1991, the RBA assigned Connie Olson, a rehabilitation specialist, to complete the evaluation. In her report dated January 24, 1992, Olson stated: "In conclusion, we recommend Mr. Miller is not eligible for reemployment preparation benefits based on his physician's approval of his job at the time of injury under AS 23.30.041(e) (1).11 (emphasis in original).


 In a decision issued on May 26, 1992, the REA stated in part:


Your physician, Dr. George Brown, first indicated that you were able to return to your job at time of injury, Fish & Wildlife Aide.  He then wrote a report dated 3‑5‑92, in which he stated that you could not return to work in that occupation. . . . You have completed the 13 week program at Sitka Trooper Academy and worked for one year as a Trooper Recruit which results in your meeting the svp [specific vocational preparation] for that occupation.  Dr. Brown approved the. job description for state trooper and did not say you cannot do that work in his report of 3‑5‑92.  Because you meet the svp and your physician feels you can do that work, you are ineligible for reemployment benefits.


On June 4, 1992, Miller filed an application for adjustment of claim requesting review of the RBA decision of May 26, 1992.  At the hearing, the employer submitted a statement of non‑opposition to the employee's request for review. In this statement, the employer stated that the reemployment eligibility evaluation report contained material inaccuracies.  In this statement, the employer alleged, among other things, that Dr. Brown overlooked certain medical reports, the evaluator did not provide Dr. Brown with a appropriate job description for the state trooper position, and the employee had not actually worked as a state trooper aide. The employer also requested that the RBA make inquiry to the Personnel Officer for the Department of Public Safety, Frances Kinney, or her assistant Linda Lowe, with regard to the facts, basis, and effects of Miller's employment history.  At the hearing, the employee's attorney agreed with the facts stated in the statement of non‑opposition.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.041(c) provides in pertinent part:


within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings. . . . Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110. The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.


Because both parties agreed that the facts underlying the RBA's decision were inaccurate, as supported by the record, we found at the hearing that the RBA had abused her discretion.  We remanded the claim to her for further findings.


The employee's attorney filed an affidavit of attorney's fees requesting an award in the amount of $495.00. The employee claims that attorney's fees are due since an application had to be filed to appeal the RBA's decision.  This, he argues, shows that the employer resisted his claim.  The employer, on the other hand, argues that no fees are due because it did not resist paying benefits as reflected by its statement of non‑opposition. It contends that it is not liable for such fees because the material inaccuracies were caused, not by it, but by others involved in the eligibility determination process.


The employer's attorney did not state which subsection of AS 23.30.145 he claims fees under, but we assume it is §145(b) because he argues that the employer "resisted" payment of benefits.  Subsection (b) provides:


If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for costs in the proceeding, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


We agree with the employer.  The employee requested an eligibility evaluation.  The RBA issued a decision with which the employee did not agree so he appealed to us for review.  The employee offered no evidence to show that the employer in any way resisted the payment of benefits.  In fact, the contrary is true.  Accordingly, we find that the employer did not resist the payment of benefits within the meaning of S 145(b), and, therefore, we must deny his claim for attorney's fees.


ORDER

1. This case is remanded to the RBA in accordance with this decision.

2. The employee's claim for attorney's fees is denied and dismissed.


Dated at Anchorage, Alaska  this 31st day of July, 1991.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder 


Russell E. Mulder, Esq.



Designated Chairman



 /s/ Marc Stemp 


Marc Stemp, Member

REM.dt


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Michael Miller, employee/petitioner; v. State of Alaska, (Self‑Insured), employer /respondent; Case No. 9018300 dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 31st day of July 1992.



Dwayne Townes, Clerk
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