
[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

CLYDE R. MONZINGO,
)



)


 Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case Nos. 
8102848


v.
)

8102849




)

8627836

ALASKA PLUMBING & HEATING AND,
)

8102854

WAUSAU INSURANCE COMPANIES,
)

8102853



)

8102850


and
)

8102851



)

8102857

LENT'S INC. AND INDUSTRIAL 
)

8102856

INDEMNITY COMPANY OF ALASKA,
)

8102855



)

8102847


and
)

8102852



)

8102875

MACOMBER CORPORATION AND
)

8102872

PROVIDENCE WASHINGTON INS.,
)


8208302



)

8102873


and
)



)
AWCB Decision No. 92-0192

THE MASSART COMPANY AND 
)

ARGONAUT INSURANCE/
)
Filed with AWCB Fairbanks

CRAWFORD AND COMPANY,
)
August 7, 1992



)


and
)



)

THE MASSART COMPANY AND
)

RELIANCE INSURANCE/HARBOR
)

ADJUSTMENT,
)



)


and
)



)

PETER KIEWIT DBA RAINIER
)

MECHANICAL, INC. AND
)

LIBERTY MUTUAL INSURANCE,
)



)


and
)



)

SHAUNCE PLUMBING AND HEATING
)

OR ITS SUCCESSOR, WESTERN 
)

MECHANICAL, INC. AND
)

U.S. FIDELITY & GUARANTY CO.,
)



)


and
)



)

TANANA MECHANICAL, INC. AND
)

COMMERCIAL UNION INSURANCE CO.,
)



)


and
)



)

TANANA MECHANICAL, INC. AND
)

HARTFORD INSURANCE CO.,
)



)


and
)



)

TANANA MECHANICAL, INC. AND
)

U.S. FIDELITY & GUARANTY,
)



)


and
)



)

URBAN PLUMBING AND HEATING,
)



)


and
)



)

WESTERN MECHANICAL, INC. AND
)

U.S. FIDELITY & GUARANTY,
)



)


and
)



)

TANANA MECHANICAL, INC. AND 
)

INDUSTRIAL INDEMNITY INSURANCE,
)



)


and
)



)

TANANA MECHANICAL, INC. AND
)

NATIONAL AUTO & CASUALTY,
)



)


and
)



)

TANANA MECHANICAL, INC. AND
)

CIGNA/INA,

)



)


and 
)



)

TANANA MECHANICAL, INC. AND
)

PROVIDENCE WASHINGTON INS.,
)



)


Employers,
)


  Insurers,
)


  Defendants.
)

                                                             
)


We heard this proposed partial Compromise and Release in Fairbanks, Alaska on August 4, 1992, closing the record at the hearing's conclusion.


ISSUE

Shall we approve the Compromise and Release under AS 23.30.012 as proposed by the parties which have signed it?


CASE HISTORY AND SUMMARY OF THE EVIDENCE

The employee worked as a plumber and pipefitter from 1953 to 1975, frequently while asbestos was being installed.  During this period he used no protective equipment.  From 1975 to 1985 he worked on projects related to the Alaska pipeline with little asbestos exposure.  Following that he returned to plumbing work, typically refitting old construction where asbestos had been removed.


An x‑ray examination on April 13, 1995 revealed pleural thickening and calcification changes consistent with asbestos related pleural disease.  On April 17, 1985 Donald Thieman, M.D., found no cancer related to the asbestos exposure, but warned the employee of the possibility of that development, recommending yearly chest x‑rays to monitor the condition.


On October 3, 1986 an x‑ray revealed multiple calcified pleural plaques, but no thickening or masses.  Michael Flannery, M.D., interpreted this examination to be consistent with asbestos exposures but found no evidence of a neoplasm.  He also recommended yearly CT scans.  On September 5, 1989 Dr. Flannery found somewhat more pronounced calcification and pleural thickening and recommended computer tomographic examination.  A CT scan of October 6, 1989 indicated possible mesothelioma. The employee then went to the Occupational Medicine Clinic at the University of Washington Medical Center on January 22, 1990, where Joel Kaufman, M.D., determined that cancer had not developed.  Dr. Kaufman recommended monitoring on a regular basis.


The employee secured the services of attorney Chancy Croft and filed Applications for Adjustment of Claim against a number of his past employers in May of 1991, claiming medical costs, interest, and attorney fees.  Eventually he filed claims against 16 employers. On August 3, 1992 twelve of the insurers and their employers signed a proposed partial Compromise and Release, which we heard on August 4, 1992.


The Compromise and Release indicated that the employee suffered no time‑loss disability as yet, and that none of the physicians recommended medical treatment of the employee at this point, only monitoring. It proposed the payment of past medical expenses and the payment for future annual examinations out of a fund created by the signing employers and insurers administered by an independent insurance adjuster. It explicitly retained the parties' rights to pursue any claim or defense should any objection to this arrangement arise.It also provided for the payment of the employee's attorney fees and costs.  The parties urged its approval to avoid the excessive costs of complicated and premature litigation.


At the close of the hearing we took the settlement under advisement.  We are issuing this decision to approve the Compromise and Release and issue a supplementary order.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
The Compromise and Release.


AS 23.30.012 provides, in part:


Agreements in regard to claims.  At any time after death, or after 30 days subsequent to the date of the injury, the employer and the employee or the beneficiary or beneficiaries, as the case may be, have the right to reach an agreement in regard to a claim for injury or death under this chapter in accordance with the applicable schedule in this chapter, but a memorandum of the agreement in a form prescribed by the board shall be filed with the board.  Otherwise, the agreement is void for any purpose. If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.13O, 23.30.160, and 23.30.245. The agreement shall be approved by the board only when the terms conform to the provisions of this chapter. . . .


8 AAC 45.160 provides, in part:


Agreed Settlements.


(a) The board will review settlement agreements which provide for the payment of compensation due or to become due and which undertake to release the employer from any or all future liability.  Settlement agreements will be approved by the board only where a dispute exists concerning the rights of the parties or where clear and convincing evidence demonstrates that approval would be for the best interests of the employee or his beneficiaries.


(b) All settlement agreements must be submitted in writing to the board, must be signed by all parties to the action and their attorneys or representatives, if any, and must be accompanied by form 07‑6117.


8 AAC 45.195 provides;


Waiver of Procedures.


A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation.  However, a waiver may not be employed merely to excuse a party from failing to comply with the requirements of law or to permit a party to disregard the requirements of law.


Only twelve of the sixteen employer/insurer parties have signed this proposed agreement, so it technically fails to comply with the requirements of 8 AAC 45.160(b). Nevertheless, we note the parties' intent not to waive any future claims or defenses, but only to avoid premature litigation while providing the medical monitoring recommended by the employee's physicians. We find that this arrangement would be in the best interest of the employee, and of the employers and insurers as well, and that we can approve it under 8 AAC 45.195,

II.
The Statutes of Limitation.


AS 23.30.105(a) provides, in part.


Time for filing of claims. (a) The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee's disability and its relation to the employment and after disablement. . . .


[E]xcept that if payment of compensation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of the last payment of benefits under AS 23.30.180, 23.30.l85, 23.30.190, 23.30.200, or 23.30.215. It is additionally provided that, in the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall be determined by the board, time limitations notwithstanding.


AS 23.110(c) provides, in part:


If the employer controverts a claim on a board‑prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied. 


AS 23.30.155(h) provides:


The board may upon its own initiative at any time in a case in which payments are being made with or without an award where right to compensation is controverted or where payments of compensation have been increased, reduced, terminated,  changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased,  reduced,  terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.


The proposed Compromise and Release clearly attempts to preserve the claims and defenses of the parties, but it does not explicitly address the two statutes of limitation cited above AS 23.30.105(a) and AS 23.30.110(o). Under our authority at AS 23.30.155(h) we are issuing this order to give effect to what we find to be the intent of the parties by tolling the running of these two provisions during the time for which this Compromise and Release remains in effect.


ORDER

1 . We approve the proposed partial Compromise and Release under AS 23.30.012.


2. The time limits provided in the statutes of limitation, at AS 23.30.105(a) and AS 23.30,110(c) , will not run so long as the Compromise and Release remains in effect.


Dated at Fairbanks, Alaska this 7th day of August, 1992.



ALASKA WORKERS’ COMPENSATION BOARD



 /s/ William Walters 


William Walters,



Designated Chairman



 /s/ Steve M. Thompson 


Steve Thompson, Member



 /s/ John Giuchici 


John Giuchici, Member

WW:dt


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Clyde R. Monzingo, employee/applicant; v. Alaska Plumbing & Heating et al., employer; and,___________  insurer/defendants; Case Nos.

8102848, 8102849, 8627836, 8102854, 8102853, 8102850, 8102851, 8102857, 8102856, 8102855, 8102847, 8102852, 8102875, 8102872, 82083020 and 8102873; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 7th day of August, 1992.



Sylvia Kelley, WCO
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