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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MARY E. WILLIAMS,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 9009632


v.
)



)
AWCB Decision No. 92-0194

OMNI MEDICAL CENTER,
)



)
Filed with AWCB Anchorage


Employer,
)
August 7, 1992



)


and
)



)

STATE FARM FIRE & CASUALTY CO.,
)



)


Insurer,
)


  Defendants.
)

                                                             )


The issue of whether Employee must submit to allergy testing is before us for decision based on the documents in our record and the parties' written arguments.  Employee is represented by attorney William Soule.  OMNI Medical Center is represented by attorney Constance Livsey.  Insurer is represented by attorney Shelby Nuenke‑Davison.  The issue was ready for decision on July 15, 1992, when we next met after all the parties' briefs had been received.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Employee contends that during her employment she was exposed to various airborne pollutants, including molds and spores.  She contends that as a result of this exposure she became ill and was temporarily disabled, either totally or partially, from April 13, 1990 through December 15, 1990.


The parties objected to us considering various medical records unless they have an opportunity to cross‑examine the authors.  However, for purposes of deciding this limited issue, the parties agreed we can consider the medical records without the opportunity for cross‑examination.


Employee was seen by F. Russell Manuel, M.D., a general practitioner, who indicated on April 19, 1990, that she might have an allergic reaction to mold and other allergens.  He related her reaction to molds and other environmental allergens to occupational exposures.


Between May 31, 1990, and June 4, 1990, Defendants had indoor Environmental Engineering evaluate the indoor air quality at Employee's home, at work, and in her car.  They measured and reported on the total fungi and bacteria in these areas.


In September 1990, Insurer had Employee examined by Abba Terr, M.D., at the Stanford University Clinic.  In his December 10, 1990, report Dr. Terr stated:


I have received from you an extensive number of prior medical records, as well as your letter of 9/6/90 detailing her history and the Worker's Compensation Claim.  I have reviewed these records in detail.


On 9/17/90 I took Ms. Williams history from her in detail.  I performed a physical examination.  No allergy tests were done. . . .


In June or July of 1990, a closure of the ventilation system was discovered. . . . Mold counts were done on three occasions.


REVIEW OF MEDICAL FILES: There are very extensive medical records which I reviewed in detail.  For the purpose of this report, I will not summarize them, except very briefly . . . .


The records of Dr. Manuel show a diagnosis of acne, multiple allergies, immune deficiency, fatigue syndrome, and chemical sensitivity. . . .


Hunter Environmental Services issued a report of inspection of the Omni Medical Center office in November of 1989. . . .


There is an extensive report of Indoor Environmental Engineering Company of 7/18/90, examining the office for contaminants, including molds.  There are a number of counts of molds obtained in the building during that time.


DISCUSSION: Based on Ms. Williams' history, her examination, and the  examinations of other treating physicians obtained from her medical records, it is my opinion that she does not suffer from any physical disease. . . . in fact, examination of the office premises do not reveal the presence of significant toxic chemicals and the mold counts in the building are quite low and similar to what one would expect almost anywhere. . . .


There is certainly no indication for any form of allergy treatment, since she has no allergy and no other physical disease.


Dr. Terr wrote to Insurer on January 28, 1991, stating:


At the time I examined Mary Williams I was not aware of the question of allergy to workplace inhalants, including molds.  Therefore allergy testing to inhalants was not done.


In view of the additional information, including complete medical records, which you sent  me
, I would like to complete my evaluation with allergy skin testing to inhalants, including molds. . . .


Her records show that she had skin test to molds by serial titration end‑point testing on 7/18/89.  This is not a standard method, although results appear to show that she had no reactions to molds on these tests.


Employee refuses to submit to the allergy testing because Dr. Terr's examination was complete according to his December 1990 report, and if it was not, that is not her concern at the present time.  Employee contends Insurer's argument that Dr. Terr's examination was not complete is disingenuous.  Second, Employee contends that Insurer is not entitled by AS 23.30.095 to further examinations.


Insurer and Employer contend they have a right to have Employee examined again or to complete the first examination by having further tests done.  Insurer contends these test results should be provided to Dr. Terr to complete his report before an examination under AS 23.30.095(k) is done by our choice of physician.
 Insurer argues that if the testing is not done and considered by Dr. Terr before our physician examines Employee, our choice of physician will want to have the testing completed and then the test results can be sent to Dr. Terr for consideration.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(e) provides in part:


The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer's choice . . . . The employer may not make more than one change in the employer's choice of a physician . . . . Referral to a specialist by the employer's physician is not considered a change in physician.  An examination requested by the employer not less than 14 days after injury and every 60 days thereafter, shall be presumed to be reasonable, and the employee shall submit to the examination without further request or order by the board.  Unless medically appropriate, the physician shall use existing diagnostic data to complete the examination.  . . . If an employee refuses to submit to an examination provided for in this section, the employee's rights to compensation shall be suspended until the obstruction or refusal ceases, and the employee's compensation during the period of suspension may, in the discretion of the board or the court determining an action brought for the recovery of damages under this chapter, be forfeited. . . .


None of the parties provided any legislative history shedding light on the legislature's intent in enacting or amending this section.  Employee argues the meaning of the statute is clear.  That is, based on the first sentence there must be a continuing disability before an employer examination can be required.  Employee cites the penalty provision, the suspension and possible forfeiture of compensation, as further support for her position.


Employer argues we have never before taken the position argued by Employee
 , and we should not do so now.  Employer argues Employee's construction is nonsensical and inconsistent with the overall scheme of AS 23.30.095.


Insurer makes an impassioned plea that we reject Employee's construction because it would be unfair to employers and insurers.


We disagree with Employee that the statute is clear.  The first sentence can be read in at least two ways.  "The employee shall, after an injury, at reasonable times during the continuance of the  disability,
 . . . . " The two conditions, an injury and a disability, could be read as Employee urges; both conditions must exist before an employer is entitled to an examination.  The comma between the two phrases would be read as an "and".


On the other hand, the Alaska Workers' Compensation Act (Act) governs the employer's and employee's rights and relationship only if there has been an injury as defined in AS 23.30.265(17). The use of the phrase "after an injury" is redundant unless it was meant to provide the employer the right to have an examination if there is only an injury, without a disability.  Thus, the comma between the two phrases would be read as the word "or." If the legislature had intended an employer to have the right to an examination only during a period of disability, the sentence could have said, "The employee shall at reasonable times during the continuance of the disability. . . " This interpretation would give the employer an examination after the injury, and the right to further examinations if the injury caused a continuing disability.  Because the statute is not clear, we must interpret it.


In 1988 subsection 95(k) was amended, in part, by adding the following sentence:


An examination requested by the employer not less than 14 days after injury, and every 60 days thereafter, shall be presumed to be reasonable, and the employee shall submit to the examination without further request or order by the board.


Interestingly, this sentence restricted the employer's right to an examination ‑‑ the employer  must wait at least 14 days after the injury before it is presumed reasonable for the employer's physician to examine the employee.
 It also established a time when subsequent examinations would be presumed reasonable.  Interestingly, the subsequent examinations are not tied to continuing disability.  This sentence read alone would support Defendants' position that an employee must submit to further examinations at reasonable times, whether or not the employee is disabled.


We do not attach particular significance to the penalty provision in subsection 95(e) in interpreting the Act.  It suspends the employee's right to compensation, and provides for the forfeiture of compensation.  The suspension is not necessarily tied to continuing disability.


From our discussion above regarding the reading of the two possible interpretations of the first sentence of S 95(e), we conclude that the second interpretation is more consistent with the 1988 amendment, and more consistent with the Act.  We note there are many claims which do not involve time loss, only medical treatment.  In those cases the presumption in AS 23.30.120(a) applies.  The employer will have the burden of going forward with evidence to rebut the presumption. Municipality of Anchorage v. Carter, 818 P.2d 661 (Alaska 1991).  The opportunity to present rebutting evidence will be meaningless unless the employer is given an opportunity to have its physician examine the employee and comment on the relationship of the injury to the need for medical care or the need for continuing care.


For all of these reasons, we conclude that AS 23.30.095 (a) permits an employer to require an employee to submit to an examination by employer's physician even though the employee does not continue to be disabled.


Now we consider the facts of this case.  Employee was examined by Dr. Terr at Insurer's request.  Three months after the examination, he issued his report.  Later he requested that Employee submit to allergy tests.  It is not clear whether Dr. Terr is qualified to administer the tests.  Insurer is willing to have another physician perform the tests so Employee does not have to travel to California for the tests. If Dr. Terr is qualified to administer the tests, the change in doctors is not a referral to a specialist so Employee must agree to the change, or else must return to Dr. Terr if she does not agree to the change.


Employee argues Dr. Terr already completed his examination and, if he has not, he should use "existing diagnostic data to complete his examination" as provided in AS 23.30.095(o).


We agree with Employee that Dr. Terr's December 10, 1990, report appears to be complete.  He concluded "she has no allergy and no other physical disease." The medical records Dr. Terr quoted in his December 10, 1990, report clearly indicate his awareness of the alleged allergy to mold at work.  There is no indication that he believed any tests were necessary to complete his diagnosis and reach his conclusion.  Based on the information and existing tests results, he concluded she has no allergy.  Furthermore, in his January 28, 1991, letter, Dr. Terr stated that the "non‑standard method" tests appeared to show that she had no reactions to molds.


Because Dr. Terr reached a definite conclusion without additional tests, it is difficult to understand why allergy testing is now needed for Dr. Terr to complete his examination.  Without knowing more about the details of the additional medical records Dr. Terr received after his December 10, 1990, report, we are hesitant to order Employee to submit to the tests.  Furthermore, we find there is a dispute between Defendants about the accuracy of the existing test data.  We are hesitant under these circumstance to find that it is medically appropriate to have Employee submit to additional tests.  Instead, we will retain jurisdiction to decide this issue after receipt of additional evidence and arguments.


The parties acknowledged a dispute exists which requires an examination by our choice of physician.  Given the particular facts of this case, we find the most reasonable and speedy method to resolve this issue is to have our staff proceed to arrange for the "second independent medical evaluation" that is required under AS 23.30.095(k).
 We direct the staff to make the first part of that evaluation by our physician a review of the medical records, and a report giving the physician's opinion upon whether it is medically appropriate to use the existing diagnostic data or whether additional allergy tests are appropriate.


In the meantime, we will give Insurer an opportunity to submit additional evidence and argument on the medical records that Dr. Terr did not receive until after his December 10, 1990, report.
 If they want to submit additional evidence and arguments, Insurer must file the evidence and argument within 30 days after this decision is issued.  If Insurer does so, 'Employee may file a response and the response must be filed within 20 days after Insurer has served Employee.  Employer's response, if any, is due within 20 days after service by Insurer.


If additional evidence and arguments are filed, we will consider them together with our physician's opinion on the need for further tests.


To facilitate the subsection 95(k) examination, we advise the parties that our list of physicians does not contain any internists with a specialty in allergies.  Therefore, each party may submit the name, address, and curriculum vitae of not more than three specialists for our consideration as a physician to perform the subsection 95(k) evaluation.  These suggestions must be filed within 14 days after this decision is issued.


We direct Insurer to make a copy of all of Employee's medical records in Insurer's possession, including depositions.  The medical records are to be placed in a binder in chronological order, numbered consecutively in the lower right hand corner.  Within 14 days after this decision is filed, Insurer must serve this binder upon Employer. Employer must review the binder. If there are missing records, Employer must make a separate binder containing the missing records. Within 14 days after being served with the binder, Employer must serve upon Employee Insurer's binder together with Employer's separate binder or an affidavit from Employer stating that the records were reviewed and contains all medical records in its possession relating to Employee's claim.  Employee must review the binder(s) and, within 14 days after service, file it with us together with a binder of any missing records or an affidavit stating Employee has reviewed the binder and contains all medical records relating to her injury.


ORDER

1. We decline to rule at this time upon Insurer's request that Employee submit to additional allergy tests.  We retain jurisdiction to decide this issue if Insurer proceeds as provided in this decision.


2.  The parties may suggest physicians for the examination under AS 23.30.095(k) in accordance with this decision.


3.  Insurer must prepare and serve the copies of Employee's medical records as directed in this decision.  Employer and Employee are to proceed as directed after served with the binder.


Dated at Anchorage, Alaska this 7th day of August 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom 


Rebecca Ostrom,



 Designated Chairman



 /s/ Michael A. McKenna 


Michael A. McKenna, Member



 /s/ Robert W. Nestel 


Robert W. Nestel, Member


APPEAL PROCEDURES

A compensation order maybe be appealed through proceedings in superior court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter Of Mary E. Williams, employee/applicant; v. OMNI Medical Center, employer; and State Farm Fire & Casualty, insurer/defendants; Case No. 9009632; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 7th day of August 1992.



Flavia Mappala,  Clerk
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    �We have no evidence of what additional medical records were sent.  Insurer argues records had been sent to Dr. Terr, but due to a mistake by the campus mail system, he had not received them at the time his report was done three months after the examination.





    �The parties agree that, with or without the allergy testing, there is a dispute requiring an examination by our choice of physician pursuant to AS 23.30.095.


    �Employer does not cite to any case in which this issue was raised, and we are unable to locate such a decision through our own research.


    �This quoted portion of the sentence has been a part of the Alaska Workers' Compensation Act since before statehood, although at that time the commas were not present.


    �In view of the time limit of 21 days under AS 23.30�155 for an employer to accept or controvert an injury, this restriction argues against insurer's position that the legislature intended to give the employer a fair chance to overcome the presumption, and that we must interpret the section to preserve this basic fairness.


    �We can envision a situation in which an injured worker refuses to submit to an employer examination during the disability, recovers from the disability, and then forces the claim to hearing.  The hearing must be held if requested.  Summers v. Korobkin Const., 814 P.2d 1369 (Alaska 1991).  The presumption in AS 23.30.120 would carry the employee's claim because the employer would be unable to produce medical evidence to rebut the employee's claim.  In that case, we could use this portion of S 95(e) to support the continued suspension or forfeiture of benefits for a past period of disability.





    �We distinguish this case from Mitchell v. G.E. Government Services, AWCB Decision No. 92�0107 (April 28, 1992) because in Mitchell the employer's physician had not had an opportunity to examine Mitchell.  Mitchell suffered severe numbness in his leg after operating equipment.  Thrombosis was diagnosed, and he had a series of surgery to restore circulation.  The employer contended the condition was not work related.  We acknowledged the employer's physician might change his mind after a physical examination of Mitchell.  In this case, Dr. Terr has already examined Employee, and there is no indication that the allergy test results will change his opinion.


    �We agree with Insurer that if our choice of physician wants additional allergy testing done, we are likely to require Employee to have the tests.  Insurer could then submit the test results to Dr. Terr for his comment.  For this reason we do not require Insurer to go to the expense of providing additional evidence and argument, but merely given Insurer the opportunity to do so.







