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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

RUDY AYSON,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8722129


v.
)



)
AWCB decision No. 92-0196

D & A MECHANICAL,
)



)
Filed with AWCB Anchorage


Employer,
)
August 14, 1992



)


and
)



)

FIREMANS FUND INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                             )


This claim for temporary total disability (TTD) benefits, retraining costs, penalties, interest and attorney fees was heard at Anchorage, Alaska on June 30, 1992.  The employee was represented by attorney Timothy MacMillan, attorney Richard Wagg represented the defendants.  The record closed at the end of the hearing.


It is undisputed the employee injured his back while working for the employer on October 30, 1987.  He was treated by John Joose, M.D. who diagnosed a herniated disc and prescribed bed rest, Motrin and Valium.  Shortly thereafter, the employee was charged with and convicted of criminal assault.  He began serving his 32‑ month sentence on April 6, 1988.


Meanwhile, the defendants accepted the claim and commenced paying TTD benefits.  Because Dr. Joosse indicated that the employee would be unable to return to work as a plumber, the defendants referred the employee to qualified rehabilitation professional Vince Gollogly of Northern Rehabilitation Services on February 29, 1988.  On May 24, 1988, Gollogly first met with the employee to evaluate his eligibility for participation in a rehabilitation plan.  The defendants continued to provide rehabilitation services and TTD benefits until it issued a notice of controversion of claim dated July 18, 1988.  The controversion notice stated that TTD benefits were controverted because "Employee has voluntarily removed himself from the work force.  He has committed a crime.  As a result, he is incarcerated and cannot participate in vocational rehabilitation activities."


Although the defendants issued the controversion notice on July 18, 1988, the defendants did not notify Gollogly that rehabilitation services had been terminated until September 21, 1988.  Gollogly had not completed the full evaluation process or created a vocational rehabilitation plan.  The employee was released from jail on July 11, 1991.  On July 18, 1991, insurance adjuster Terry Stoddard contacted Gollogly and requested him to reopen his file.  According to the report of Gollogly, dated October 11, 1991, "Ms.  Stoddard stated that she was not sure whether Mr. Ayson was entitled to rehabilitation services but was intending to check this out.  In the meantime she requested this counselor to work with Mr. Ayson." Gollogly met with the employee and recommended training in burner repair plus an OJT program.  The defendants subsequently refused to provide financial support for such a plan.  Thereafter, the employee borrowed money and successfully completed a 10‑week course at the oil and Heat Service Technical School in Seattle, Washington.  The defendants have not sought nor obtained Board approval of the termination of rehabilitation benefits.  Additionally, the defendants have not reinstated TTD benefits, or provided vocational rehabilitation training since the employee's release from prison.  We must determine whether the defendants were required to provide these benefits.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

In Metcalf v. Felec Services, 784 P.2d 1386 (Alaska 1990), the Alaska Supreme Court held that an insurer must petition the board before suspending compensation based on the employee's unreasonable refusal of medical treatment.  Additionally, in Houston Contracting, Inc. v. Phillips, 812 P.2d 598 (Alaska 1991), the court extended the holding of Metcalf to a termination of compensation based on the employee's noncooperation with rehabilitation benefits under AS 25.30.040 (e) , (repealed by §27 ch 93 SLA 1982.), The court stated the employee's position was analogous to his or her position under AS 23.30.095(d) which states, "the board may by order suspend the payment of further compensation while the refusal continues.... “ (emphasis added). Phillips, 812 P.2d at 604,n.11.


The presumption of compensability applies to a claim for rehabilitation benefits.  Kirby v. Alaska Treatment Center, 821 P. 2d 127 (Alaska 1991). In this case, we find the presumption is raised by the January 19, 1988 report by Dr. Joosse in which he recommends vocational rehabilitation to lighter duty work. In order to overcome the presumption, the employer must possess substantial evidence that further rehabilitation benefits are not warranted. State Public Employee's Retirement Board v. Cacioppo, 813 P.2d 679 (Alaska 1991).


At the time AS 23.30.040© was repealed, AS 23.30.041 took effect and remained unchanged through the date of the employee's injury.  Section .041 reads, in pertinent part, as follows:


If an employee suffers a permanent disability that precludes return to suitable gainful employment, the employee is entitled to be fully evaluated for participation in a rehabilitation plan within 90 days after the date of injury.  A full evaluation shall be performed by a qualified rehabilitation professional....


(f)  The employer and employee may agree on a vocational rehabilitation plan. If the employer and the employee fail to agree on a vocational rehabilitation plan, any of the parties may submit a plan for approval to the rehabilitation administrator.  The rehabilitation administrator shall approve, modify, or deny a plan within 14 days after the plan is submitted.  Within 10 days of the rehabilitation administrator's decision any party may seek review of the decision by requesting a hearing in accordance with AS 23.30.110.


(g) Vocational rehabilitation services may not exceed 37 weeks, except that vocational rehabilitation services may be extended an additional 37 weeks if the rehabilitation administrator determines that special circumstances exist.  This subsection does not prohibit an employer or carrier from providing extended vocational rehabilitation services on a voluntary basis.  If rehabilitation requires residence away from the employee's customary residence, reasonable cost of board, lodging, and travel shall be paid by the employer.  Temporary disability under AS 23.30.185 or AS 23.30.200 shall be paid throughout the rehabilitation process. The board may award an employee being rehabilitated under this section an additional $200 a month if it finds that a case of extreme financial hardship exists.  The employer shall pay all costs of a rehabilitation plan under this section.


(h) Refusal by an injured employee to participate in an evaluation or a rehabilitation plan approved by the rehabilitation administrator or agreed to by the parties results in forfeiture of disability compensation for the period the refusal continues. However, if an employee begins participation in a rehabilitation plan within two months from the date of refusal, and successfully completes the rehabilitation plan and becomes employed for a period of 30 consecutive business days following the completion of the rehabilitation plan, the employee shall receive a lump‑sum payment of 25 percent of the compensation forfeited by the employee.  The lump‑sum payment is available only once to an employee refusing rehabilitation.  The rehabilitation administrator may find that an employee refuses to participate in an evaluation or rehabilitation plan if the employee fails to cooperate with the rehabilitation provider.


In this instance, the defendants waited four months before the employee was provided with a qualified rehabilitation professional.  The employee waited nearly three more months before meeting with his rehabilitation counselor.  The employee's rehabilitation plan was not created until nearly four years after his date of injury.


The defendant’s controversion of rehabilitation benefits was issued on July 18, 1988.  The August 1, 1988 report by Mr. Gollogly contains no indication of any difficulties encountered in accomplishing rehabilitation.  The August 23, 1988 report similarly suggests that rehabilitation is progressing and that "Mr.  Ayson appears to be highly motivated to learn new information and has been participating in several classes offered in the correctional center" According to his September 29, 1988 report, Mr. Gollogly continued to provide rehabilitation services until September 21, 1988 when informed by the adjuster to discontinue rehabilitation .In his September 29,1988 report, Mr. Gollogly referred to a conversation with the employee's attorney to the effect that "the normal process of rehabilitation is impossible because Mr. Ayson was not available to look for 'modified work because he was incarcerated".


We find this entry does not serve as a basis to relieve the defendants of responsibility for providing rehabilitation.  First, this entry was made two months after the decision by the employer to terminate rehabilitation benefits.  Additionally, there is no explanation why these difficulties would present insurmountable obstacles to rehabilitation.  Based on the sentiment expressed in Metcalf and Phillips, and the presumption of compensability announced in Kirby, we believe the responsibility rests with the defendants in providing the employee with rehabilitation benefits.  Rather than unilaterally terminating benefits, the defendants should have timely supplied him with rehabilitation counseling in order to determine his eligibility for participation in a rehabilitation plan.  If the parties could not agree on a plan, the defendants should have submitted the plan to the administrator for review.  AS 23.50.041(f).


We also note that at the time of the controversion, the record contained no evidence the employee was no longer medically disabled.  Absent a controlling statute, payments for medical disability continue through the period of incarceration.  See generally, Larson S 47.31(g). See, also Cortay v. Silver Bay Logging , 787 P. 2d 103 (Alaska 1990), (TTD benefits cannot be denied to a disabled employee even though the employee may be unavailable for work for other reasons.) At the time of the controversion in this case the most recent medical reports available to the defendants indicated that the employee was totally disabled from work.  Absent medical information to the contrary; the defendant apparently acted in "bad faith" terminating the employee's temporary benefits.  See Harp v. Arco Alaska,     P.2d    , Op.  No. 3834 at p.17. (Alaska, May 1, 1992).


In sum, we find the defendants failed to comply with their obligation to provide the employee with appropriate rehabilitation services, including a determination of his eligibility to participate in a rehabilitation plan.  Since the employee is entitled to receive temporary benefits through the rehabilitation process, we find he is entitled to receive temporary benefits covering the entire period up through the date when he completed the Oil and Heat Service Technical School training.  AS 23.30.041(j). In computing the past temporary benefits owed under this decision, the defendants may take into account any pay the employee received while working in prison.


The employee seeks reimbursement for his personal costs incurred to attend the Oil and Heating Services school.  The defendants assert no schooling was required because, while in prison, the employee performed substantial amounts of work as a plumber and culinary worker.  The record reflects, however, the employee's work while in prison consistently was limited to performing those tasks within the physical limitations imposed by his treating physician. It was undisputed that to work in either of those fields upon release from prison requires substantial amounts of work in excess of the physical restrictions ordered by his doctor.  We also note that much of the work performed under the designation "culinary workers," actually was as a plumber.


We find the rehabilitation plan formulated by rehabilitation professional Gollogly was appropriate and should have been funded; the defendants proposed no alternative rehabilitation plan.  Given that the plan was not prepared until after his release from prison, we find the 37‑ week limitation in section 041(g) does not relieve the defendants from their duty to supply the employee with appropriate rehabilitation services including retraining.  See Conlon v. Pioneer Construction Co., 4FA90‑2219 Civil (Alaska Super.  Ct., July 14, 1992).  Accordingly, we conclude the defendants shall reimburse the employee for his cost incurred to pay for the Oil and Heat services training.


The employee also seeks an award of interest and penalties on retroactive temporary payments.  Clearly, the employee is entitled to interest on unpaid temporary benefits at the statutory rate of 10.5%. Land & Marine Rental Company v. Rawls, 686 P.2d 1187, 1192 (Alaska 1982).  Additionally, penalties are owed if the defendants did not possess sufficient evidence to support the controversion; ie, if the claimant does not introduce evidence in opposition to the controversion, the board still would find the claimant entitled to benefits.  Harp,     P.2d    Op.  No. 3034 at p.15 (Alaska May 1, 1992).  We already have found the defendants controverted the employee's claim without completing the required vocational rehabilitation process and without the support of adequate medical records. We find the employee is entitled to a payment of penalties pursuant to AS 23.30.155(e). The defendants shall pay an additional 20 percent penalty upon the unpaid temporary disability benefits awarded in this decision.


The employee seeks an award of attorney fees and costs.  We have found the employee entitled to payment of additional temporary disability benefits, reimbursement of the costs associated with the retraining program, penalties and interest.  Accordingly, we also find the employee is entitled to an award of costs and attorney fees at the minimum statutory rate AS 23.30.145(a).


ORDER

The defendants shall pay the employee temporary total disability benefits from the date of controversion to the date of completion of his retraining program, reimbursement for costs associated with the retraining program, interest, penalties, costs and attorney fees, as described above.


Dated at Anchorage, Alaska this 14th day of August 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred Brown ,



Fred Brown,



Designated Chairman



 /s/ Robert W. Nestel 


Robert Nestel, Member



 /s/ Michael McKenna 


Michael McKenna, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in superior court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Rudy Ayson, employee/applicant; V. D & A Mechanical, employer; and Firemans Fund Insurance, Company, insurer/defendants; Case No.8722129; dated and filed in the office of the Alaska Workers' Compensation Board, in Anchorage, Alaska this 14th day of August 1992.



Charles Davis, Clerk‑
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