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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ALBERT E. PEACOCK,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8102423


v.
)



)
AWCB Decision No. 92-0199

MUNICIPALITY OF ANCHORAGE,
)



)
Filed with AWCB Anchorage


Employer,
)
August 14, 1992



)


and
)



)

PROVIDENCE WASHINGTON INS. GROUP,
)



)


Insurer,
)


 Defendants.
)

                                                             
)


This claim for temporary total disability (TTD) benefits, medical costs and attorney fees was heard at Anchorage, Alaska on June 30, 1992.  The employee was represented by attorney Charles Coe; attorney James Bendell represented the defendants.  The record closed at the end of the hearing.


It is undisputed the employee injured his right shoulder in an automobile accident while working for the employer on July 10, 1975. In 1980, the employee's treating physician had the impression the employee was experiencing radicular symptoms arising at the C‑6 level.  By August 26, 1981, the employee testified, the pain became so severe he resigned from his work for the employer. By 1986 his treating physician at the Veterans Administration hospital referred him for private orthopedic treatment.  In 1988 the employee underwent a two‑level anterior cervical fusion at C5‑6 and C6‑7.  The issue we must decide is whether the employee's cervical condition and treatment is substantially related to his 1975 work‑related accident, such as to require the defendants to pay the costs associated with the cervical treatment and related disability benefits.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment.  This rule applies to the work relationship of the injury, the existence of disability, and the compensability of medical care. Wien Air Alaska V. Kramer, 807 P.2d 471, 473‑74 (Alaska 1991); Municipality of Anchorage v. Carter, 807 P.2d 476, 478‑79 (Alaska 1991). "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make the connection." Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work‑relatedness, the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870.  To make a prima facie case the employee must present some evidence 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work related.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)). In Fireman's Fund American Insurance Cos. v. Comes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumtion. Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.  If the employer produces substantial evidence that the injury was not work‑ related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  Finally, there can be no construction in the employee's favor.  Carter, 807 P.2d at 479 (citing to 1988 SLA ch. 79 5 1(b)).


To establish the presumption of compensability, the employee relies on his own testimony and the testimony of two co‑workers who gave lay witness opinions about the severity of the accident and the employee's work performance after the accident.  The employee also relies on the medical testimony of Robert Kent, D.C., and Ken Ryther, a licensed physician's assistant.  Based on the testimony of these witnesses, we find the employee has attached the presumption of compensability.  Particularly, we rely on the testimony of physician's assistant Ryther and Chiropractor Kent.


Mr. Ryther testified that, based on his education and 19 years of treating traumatic injuries and his review of the employee's x‑rays, he believes the impact of the 1975 accident caused long‑term injury to the employee's neck and is substantially related to his current spinal fusion and disability.  Similarly, Dr. Kent testifed that, based on his treatment of the employee following his 1990 surgery and his review of the employee's x‑rays, he concludes the employee's condition is substantially caused by his 1975 automobile accident.  Dr. Kent testified that the degeneration which appeared 5‑7 years after the accident is typical of whiplash cases.


To overcome the presumption, the defendants rely on the testimony of employer medical examining orthopedist Edward Voke, M.D., treating orthopedic surgeon Louis Kralick, M.D., and treating orthopedist Michael Armstrong, M.D.


Dr. Armstrong began treating the employee for hypertestion in 1974, before the July 1975 automobile accident.  He treated the employee following the accident in 1975 for contusions.  He continued treating the employee intermittently thereafter until August 1981.  Regarding the relationship between the auto accident and the current disability, Dr. Armstrong, doubts the causal link.  Dr. Armstrong testifed the employee first complained of neck problems on July 3, 1980 after regularly playing golf for several months.  He said the symptoms of radiculopathy experienced by the employee in 1980 normally would occur within days, weeks or months of the 1975 auto accident, if they were related to the accident.  Dr. Armstrong attributes the employee's cervical problems to the natural progression of cervical spondulosis and degenerative, and/or joint disease.  He said the accident was not responsible for the employee's degenerative arthritis.


Dr. Kralick performed the employee's cervical fusions.  He doubts that the automobile accident was related to the problem on which he operated.  He said he would be more inclined to relate the condition to the accident if the employee had developed constant and progressive symptoms within a year of the accident.


Dr. Voke reviewed the employee's medical records at the insurer's request and testified regarding his medical opinion of causation.  He said the present condition is not related to the employee's 1975 automobile accident.  He said that if the condition were related, degenerative changes would have occurred within two or three years after the accident.  He said the employees 1975 shoulder pain was not referred pain from his neck.  He said the treating doctor would not misdiagnose neck pain and call it shoulder pain.


In sum, we find, based on the testimony of Drs.  Armstrong, Kralick and Voke, that the defendants have overcome the presumption of compensability.  Accordingly, the employee must prove his claim by a preponderance of the evidence.


Upon reviewing the entire record, including the testimony of all the witnesses summarized above, we find the greater weight of evidence supports the conclusion that the employee's current medical condition is not related to his 1975 automobile accident.  We reach this conclusion after reviewing the testimony of all the witnesses, examining each of the exhibits presented at hearing, and weighing the credibility of each witness.  Therefore, we conclude the employee's claim against the defendants is not compensable and must be denied. 


ORDER

The employee's claim for workers compensation benefits against the defendants is denied and dismissed.


Dated at Anchorage, Alaska this 14th day of August 1992.



ALASKA WORKERS’ COMPENSATION BOARD



 /s/ Fred Brown 


Fred Brown,



Designated Chairman



 /s/ Michael McKenna 


Michael McKenna, Member



 /s/ Robert W. Nestel 


Robert Nestel, Member
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APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Albert Peacock, employee/applicant; v. Municipality of Anchorage, employer; and Providence Washington Insurance Group, insurer/defendants; Case No. 8102423; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 14th day of August  1992.



Dwayne Townes, Clerk
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