
[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

LARRY EMERY,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8409134


v.
)



)
AWCB Decision No. 92-0202

BUCHANAN CONSTRUCTION,
)



)
Filed with AWCB Anchorage


Employer,
)
August 18, 1992



)


and
)



)

CIGNA COMPANIES,
)



)


Insurer,
)


  Defendants.
)

                                                             )


Employee's claim for permanent total disability benefits was heard at Anchorage, Alaska on March 25, 1992.  Employee is represented by attorney Joseph Kalamarides.  Defendants are represented by attorney Allan E. Tesche.  We filed our decision on April 23, 1992. Emery v. Buchanan Const., AWCB Decision No. 920098 (April 23, 1992).  Defendants petitioned the Superior Court to review our decision ordering the completion of a full evaluation under former AS 23.30.041. On July 21, 1992, we received a copy of Judge Chordal's remand order directing us to enter specific findings on whether Employee suffers a permanent disability that precludes return to suitable gainful employment.  Because the order directed us to base our findings on the evidence before us at that time, the record was complete and ready for decision on August 12, 1992, when we first met after receipt of the order.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Employer hired Employee in 1983 to work as a carpenter foreman.  Shortly before his injury on January 20, 1984, Employee was promoted to assistant superintendent.  Employee was injured when he slipped on the ice and sat down on his buttocks.  We recounted most of Employee's medical history in our previous decision, and will not repeat it but incorporate it by reference to our previous decision.


In November 1985 International Rehabilitation Associates, Inc., provided Defendants with an initial evaluation of Employee.  The report discussed Employee's medical condition, his financial and social status, as well as his training, education, and work history.  A list of Employee's transferable skills and abilities was provided.  The report indicated Employee has a high school diploma, completed a two‑year architectural drafting program, and is a skilled carpenter.  Karen Knudson, the vocational counselor preparing the report, indicated Employee's medical condition needed. to stabilize in order to determine what type of work would be appropriate.  She believed Employee had an excellent chance of employment once he recovered in view of his age, education, training and transferrable skills.


Knudson apparently started a job analysis of Employee's previous position with Employer as an assistant construction supervisor/superintendent.  It indicated Employee had to occasionally lift up to 10 pounds, but did not indicate the frequency of lifting weights beyond that amount.  The analysis indicated he had to climb stairs frequently, but did not address the other activities such as squatting, bending or reaching above shoulder level.


Knudson contacted Employer and was informed Employee's position was terminated in October or November of 1984.  The company had no openings at the time of her contact, and they did not expect to have another construction project until approximately March of 1987.


In her April 15, 1986 report Knudson stated Employee's condition was improving slightly, that she was impressed with the positive change in his attitude and, assuming no serious setbacks causing loss of motivation, she expected continued improvement.  She stated she was closing her file at Defendants' request.


Employee began a pain management program at Virginia Mason Hospital in August 1986 at Defendants' request.  Thomas Williamson‑Kirkland, M.D., supervised the program.  According to Dr. Williamson‑Kirkland, Employee did well and completed the program in three weeks instead of the usual four.  According to the report, Employee's fusion was solid, and he could return to work as a foreman or superintendent so long as he did no heavy lifting.  His permanent partial impairment was rated at 15 percent of the whole person.


While at the Virginia Mason Medical Center Employee was evaluated by Thomas Sproger, M.S., C.R.C. In his August 19, 1986, initial evaluation, he noted that Employee's injury and subsequent surgeries resulted in decreased physical capacities and:


[L]eft him unable to tolerate lengthy standing, walking, or stair climbing required of construction superintendents, much less the rigorous physical demands of a foreman/carpenter.  Additionally, patient's stability in the construction industry has had a secondary effect of removing him from any other industry and depriving him of any connection to any other industry.  Likewise, his stability as a carpenter has resulted in some loss of drafting skill over the 17 years since he underwent that training. . .


. . . 


Occupations in which this patient 'might be employed include that of construction superintendent (DOT 182.167‑026), construction inspector (DOT 182.267‑010), building inspector (DOT 168.267.010) and construction estimator (DOT 160.267.018), possibly with brief on the job training (3 to 6 months).


While at the Virginia Mason Medical Center a "Work History Summary and Residual Work Skills" analysis was completed, apparently by or under Sproger's supervision. It listed the dates Employee worked in various jobs, the Dictionary of Occupational Titles (DOT) code number for each type of work, the physical demand level, the skills learned, the specific vocational preparation (SVP) level required to be considered employable in that position, and Employee's actual length of experience in the job. 


For the job of construction superintendent, the analysis indicated Employee had nine to ten months of actual experience in that position, and that the SVP level was eight.  This SVP requirement was flagged and annotated as follows: "This job held for insufficient duration; does not meet SVP requirement, therefore, is NOT a transferable skill occupation."


The summary of Employee's residual skills went on to consider his work as ‑ a carpenter supervisor and construction carpenter.  He had over 20 years experience, which exceeded the SVP levels of those jobs.  These jobs are categorized as demanding medium physical activity. Other jobs at which Employee has worked in the past all had a physical demand level of heavy or very heavy.


In Sproger's October 24, 1986, closure report he stated that Employee's:


[S]trengths include an excellent and intact work history with transferrable work skills as a superintendent. . . .Impediments to return to work include some low back instability and on‑going restrictions which prohibit him from return to carpentry labor or any position that might require such medium to heavy work activities.


William Meagher, M. A. , C. R. C. , was assigned by Defendants under former AS 23.30.041© to evaluate Employee.  In a report dated October 1, 1986, Meagher stated:


The Pain Clinic stated in its reports, that he could return to the position of construction supervisor.  My own feeling has been all along, as well as the goal of our job development efforts have always been, to find a construction superintendent type of job, which however, was lighter duty than are many so as not to put him in harm's way,. . . .


Meagher went on to say in his report that Employee thought he would be able to convince Employer to rehire him.  However, Meagher stated that contacts by his job developer were negative, and the job developer had "proved unerringly effective in his contact with employers in my experience with him."


A Job Analysis for what appears to be a superintendent's position was reviewed by Dr. Wagner on February 10, 1987, and he found the work to be work physically suitable for Employee.  The Job Analysis indicated the general requirement for the position was a "minimum of 4 to 10 years progressively responsible management from foreman through superintendent."


In January 1988 Employee began a back stabilization program with Carl Albertson, M.D. Employee had difficulties with the program.  On March 3, 1988, Employee met with Susan Bertrand, M.D., a physiatrist, who said he should continue with Dr. Albertson's program.  On April 14, 1988, Meagher wrote to Dr. Albertson regarding Employee's ability to participate in the construction. estimating schooling.  Meagher indicated Employee had taken the General Aptitude Test Battery (GATB) which indicated he was "quite a bright person."


On September 8, 1988, Stanley Bigos, M.D., examined Employee at Defendants' request.  Dr. Bigos recommended Employee build up his endurance through general conditioning.  He recommended against further surgical intervention.  In his October 7, 1988, report Meagher discussed Dr. Bigos' opinions and his discussions with Employee.  Meagher stated, "I would recommend . . . three months of training at the Career Institute of Construction Estimating.......I would then recommend that be followed up with 3 ‑ 4 months of OJT with an employer." Meagher cautioned, “[I]f he were to take that training there is a possibility that it will be somewhat difficult to place him in Missoula.  Still I think it probably could be done." He went on to state that construction estimators


usually start off between $1,800 and $2,000 per month.  Perhaps in two or three years he might be earning $2,500 or $3,000 a month, possibly $3,500.  But the Hamilton/Missoula area doesn't pay the kind of wages he would get in Seattle.  Even in these areas I don't think I would be able to project anything much higher [than] eventual earnings [of] $3,000 or $3,500 with any degree of confidence.


Dr. Bertrand continued to treat Employee.  On April 6, 1990, Employee started a pain management program at Community Medical Center.  After a series of treatments, there were no significant changes noted in his physical capacities.


On October 15, 1990, Dr. Bertrand indicated Employee was medically stable.  She rated Employee's permanent impairment using the American Medical Association's Guides to the Evaluation of Permanent Impairment (2nd Ed., 1984).  She rated his whole person permanent impairment at 67 percent; 17 percent for loss of range of 'motion and 50 percent for pain.


In a March 5, 1991, letter to Jonathan Stone, M.D., who Meagher believed to be Employee's then treating physician, Meagher. wrote:


We had identified a job which seemed to be quite consistent with Larry's transferrable skills and interests,. . .  That job, as I discussed with Dr. Bertrand, is Construction Estimator.  For that job, Mr. Emery would need short term training, which has been discussed with him and is readily available. . . . in all likelihood [he] may not need a period of on‑the‑job training.  There are jobs in Larry's area of Montana in construction estimating which could be obtained by him following his attendance at construction estimator school.


On July 29, 1991, Dr. Bertrand reported Employee could work as a construction estimator, if certain job modifications and restrictions were imposed.  She indicated Employee would need to change positions frequently and work different hours; on good days he could work more than eight hours and on bad days less than eight hours.  Dr. Bertrand testified she did not want Employee to climb ladders, although he could climb stairs. (Bertrand Dep. at 31).  She restricted his lifting to no more than ten pounds, no long‑term walking, no squatting, no twisting, no crawling, and no working with his arms above his head. (Id. at 30).


A rehabilitation plan was prepared by Meagher and formalized in an August 31, 1991, report.  It discussed Employee's medical history, his education and work history (which included the GATB test results), and a summary.  Meagher indicated Employee was very independent and was likely to end up self‑employed.  However, the estimator training would be valuable to him either in self- employment or a job.


The August 1991 labor market survey for construction estimator jobs in the Missoula area stated that "[o]ut of the nine companies contacted . . . there were no openings at the present time or within the 120‑day inquiry span." The report also stated there were about 40 companies in the area and possibilities were strong for a person "with the latest estimating training and a strong construction background of finding an element of employment."


A proposal for training as an estimator was prepared by Meagher and dated September 3, 1991.  It indicated the usual starting salaries ranged between $1,800 and $2,000 per month.  "Longevity and seniority in the job might see it grow over a few years to $3,500 a month."


Employee saw Dr. Fey at the Virginia Mason Pain Clinic in November 1991, who noted Employee was mildly to moderately depressed. Dr. Fey believes Employee's psychological state is typical of the type of patients he treats, and could be "turned around." He believes, if properly motivated, Employee could return to his job at the time of injury.


Employee was also examined again by Dr.  Williamson-Kirkland in November 1991.  In his March 6, 1992, deposition Dr. Williamson‑Kirkland testified: "He is probably disabled, I'm sure at this point, from heavy labor. . . . He should do some light work . . . . "


(Williamson‑Kirkland Dep., 32).  Later the doctor was questioned in greater detail about this statement:


Q. [Y]ou indicated that he could work as a construction supervisor and as an estimator. And today you've used the words "light work."


Should the words "light work" be construed to indicate that you have changed your previous thoughts about what he's capable of doing in the job placement?


A. No. Those jobs are light jobs.  He ,should be able to do those jobs.

(Id. at 33).


At the hearing, Employee presented the expert opinion testimony of psychologist, Larry Bissey, Ph.D., who is also a certified rehabilitation counselor.  Bissey has never met or talked with Employee, but he reviewed Employee's records.  In his opinion, Employee is unemployable, primarily because he has now been out of work for eight years.  Bissey indicated he was amazed at the lack of attention to the psychological aspect of Employee's situation.  He believes a comprehensive psychological work up is necessary.


Bissey testified he agreed in general with the idea of returning Employee to work as a construction estimator, but that idea was not properly followed through.  Bissey testified Employee would need training and an OJT situation if he was ever to be employable.  He estimated it would take a long time, probably a year to get Employee to an employable state, and the probability of successful rehabilitation was very low.


On cross‑examination Bissey admitted Employee has poor motivation to return to work. On redirect, Bissey stated that Employee does not have a good understanding of what is going on with him physically and what the future holds for him.  He needs this understanding to be properly motivated.


In response to our questions about Employee's medications, Bissey stated they do have a negative effect on his motivation.  He said Employee needs to get off narcotics because of the negative effect upon motivation.  Defendants' expert, Dr. Fey, noted in his November 1991 examination that Employee needs to try to taper off his use of Tylenol No. 3 and Darvocet.  Dr. Fey acknowledged Employee's psychological condition needs to be addressed.


Defendants assert Employee can return to work as a construction estimator or, if properly motivated and with additional conservative medical treatment, to his employment as a construction supervisor. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

At the time of Employee's injury, former AS 23.30.041(c) provided in pertinent part:


(c) if an employee suffers a permanent disability that precludes return to suitable gainful employment, the employee is entitled to be fully evaluated for participation in a rehabilitation plan within 90 days after the date of injury.  A full evaluation shall be performed by a qualified rehabilitation professional. . . . If the employer does not timely schedule an evaluation under this subsection, the board or a person designated by the board 'may retain a qualified rehabilitation professional to perform the evaluation. . . .


"Disability" is defined in AS 23.30.265 (10) as "incapacity because of injury to earn the wages which the employee was receiving at the time of the injury in the same or any other employment."


"Suitable gainful employment" was defined in former AS 23.30.265(28) as:


employment that is reasonably attainable in light of an individual's age, education, previous occupation, and injury, and that offers an opportunity to restore the individual as soon as practical to a remunerative occupation and as nearly as possible to the individual's gross weekly earnings as determined at the time of injury.


In Kirby v. Alaska Treatment Center, 821 P.2d 127 (Alaska 1991), the court stated that an injured worker's earning capacity was restored "as nearly as possible" if the person's post‑injury earnings were within 16 to 30 percent of the pre‑injury earnings.


We previously found that the presumption of compensability had been raised and rebutted.  Therefore, Employee must prove by a preponderance of the evidence that his injury permanently disables him from suitable gainful employment (SGE).


At the time of the injury, Employee was working as an assistant construction superintendent.  It is undisputed that Employee's gross weekly earnings at the time of injury in 1984 were $800.00. (May 17 1985 Compensation Report).  Under Kirby, he would need to earn at least $560.00 a week, or $29,120 per year, to earn "as nearly as possible" the wage he earned at the time of injury.


We find Employee has proven by a preponderance of the evidence that he cannot return to work as a construction superintendent.  First, Employer terminated Employee's position in 1985, and there is no evidence that Employer has a position for him or has offered him his former job. Second, the "Work History Summary and Residual Work Skills" prepared at the Virginia Mason Medical Center indicated that his actual experience of 9 to 10 months was insufficient to meet SVP requirements, and it was not a transferable skill option.  Third, the job analysis signed by Dr. Wagner in February 1987, indicated that a general requirement for the job was 4 to 10 years of experience.  Fourth, Meagher did not consider it an option for immediate return to work. Instead, after his evaluation, he concluded Employee needed a short period of retraining in order to be employable.  Apparently, Meagher did not consider it reasonable to expect Employee to be able to find employment as an assistant construction superintendent.  We find Employee is not likely to find work as a superintendent with so little experience.  Accordingly, working as a superintendent is not reasonably attainable in light of his experience.


Next we consider other jobs Employee has held in the past, that is carpenter supervisor, construction carpenter, and general carpentry.  Even Defendants do not argue that Employee can physically do the heavy work of general carpenter, and we find he is permanently unable to do this work.  Work as a general carpenter is not reasonably attainable in light of his physical condition.


There is no evidence that Employee could be employed as a construction carpenter which is classified as demanding medium physical activity.  Based on the medical evidence we find Employee's injury physically precludes his return to work at jobs requiring medium or heavy physical labor.  This is based on the initial evaluation at the Virginia Mason Medical Clinic in 1986, Dr. Bertrand's later opinion, and Dr. Williamson‑Kirkland's 1991 opinion that he should do light work, such as construction estimator or supervisor.  We find work as a construction carpenter is not reasonably attainable in light of Employee's permanent physical limitations.  Accordingly, Employee cannot return to SGE as a construction carpenter.


We find there is a dispute about the classification of work duties of a construction supervisor.  The Work History Summary and Residual Work Skills analysis prepared at the Virginia Mason Medical Center indicated that the physical demands of this work are classified as 'medium under the DOT code.  In October 1986 Sproger considered this medium work, and believed Employee was capable of medium work.


However, Dr. Williamson‑Kirkland testified a construction supervisor's job was light work.  Meagher did not discuss the physical demands of a construction supervisor, other than to say that it was his goal to try to get Employee back to work in a construction superintendent type job because it was lighter duty than a supervisor's job.  He also noted that the Virginia Mason Pain Clinic was "a little foggy" in what qualified as medium work, although he stated that what they described as medium actually required lifting that fell between light and medium.


In Sproger's initial evaluation he indicated Employee's job at the time of injury as a construction superintendent, which is considered light work, required a great deal of walking over rough ground as well as repetitive climbing of four flights of stairs. Other physical demands were the ability to stoop and to reach overhead.


Employee testified that before he was promoted to superintendent's position he worked as a construction supervisor.  He testified working as a supervisor was heavier work.  We note that the job requires the ability to reach overhead, something which Dr. Bertrand says Employee should not do.


We also note that Meagher did not consider a supervisor's position as a reasonable option in returning Employee to SGE.  After performing his evaluation, Meagher concluded Employee could be returned to work as quickly as possible by being retrained as a construction estimator.  Accordingly, we find a supervisor's job is classified as medium work.  We find Employee's permanent physical limitations prevent him from performing this work, therefore, employment as a construction supervisor is not reasonably attainable and goes not provide a return to SGE.


Apparently, Employee worked some years ago doing drafting.  Sproger indicated Employee had been a carpenter so long that his skills in this area had diminished, and he was not likely to be able to perform the job duties.  We find that, in view of his work experience, work as a drafsman is not reasonably attainable.


Defendants contend Employee can return to work as a construction estimator.  Meagher stated Employee needed retraining to qualify for this work.  Therefore, based on Meagher's report, we find work is not reasonably attainable for Employee as a construction estimator in light of his education and work experience.  First, it is questionnable whether this work would provide SGE.  Based on Meagher's reports about the job openings, it is questionnable if work is reasonably available.  Second, at a monthly salary of $1,800 or $2,000 it does not provide an income that is 60 percent of Employee's pre‑injury earnings.  Therefore, it does not provide SGE.  Although Meagher stated the salary might increase to $3,000 per month, that appears to be highly speculative.  Based on the reports from Meagher, we conclude that employment as a construction estimator is not reasonably attainable and does not provide SGE.


Finally, we have Bissey’s testimony that Employee is unemployable primarily because he has been out of the labor market for eight years.  He also testified Employee needs retraining and an on‑the‑job training program if he is ever to be employable.  He testified the probability of successfully rehabilitating Employee is very low.  Like Fey, he believes Employee's psychological state interferes with his ability to return to work.


Based on the above, we conclude Employee has proven that his physical and mental state, coupled with his education and previous occupation, precludes Employee from returning to SGE.


The above sets forth the reasoning for our previous decision, and we believe there is substantial evidence to support our decision.  However, even if there is not substantial evidence to support our decision, we would still reach the same result but for different reasons.


We have previously recognized that AS 23.30.041 can be difficult to apply because we encounter a "chicken or egg" problem. If an employee can return to SGE, a full evaluation is not needed.  However, to determine whether an employee can return to SGE some type of evaluation, possibly a full evaluation, is needed.


Although in Spasoff v. Shaughnessy & Company, AWCB Decision No. 90‑0202 (August 23, 1990); aff'd. in Shaughnessy & Company v. Spasoff, 3AN 90‑7444 (Alaska Super.  Ct.) (Nov.2, 1990), we discussed AS 23.30.041(C) in the context of a scheduled disability under former AS 23.30.190(a) (2), we find the discussion in Spasoff appropriate for this case as well:


If an employee returns to work at his previous employment with the same gross weekly earnings as at the time of the injury, it is clear the disability does not preclude return to SGE.  Likewise, if it is obvious at the start of the evaluation process that the employee's physical capacities do not prohibit returning to the work done at the time of injury, and that work is reasonably available, although not necessarily with the employer at the time of the injury, there is no need for further rehabilitation. See Hunt v. City of Valdez, AWCB Rehabilitation Decision No. 90‑7011 (March 30, 1990). Once we go beyond those circumstances, it is not so clear when a full evaluation must be done and what is required. . . . Without discussing how far through the order of priority the rehabilitation provider must proceed, we have previously held that a full evaluation must include the specific determinations required by AS 23.30.041(d). Day v. ERA Helicopters, AWCB Decision No. 840103 (April 18, 1984).


Part of the problem in AS 23.30.041 is that "suitable gainful employment" was also addressed in former AS 23.30.041(i) which stated:


For purposes of this section, an employee is restored to suitable gainful employment if the employee can return to (1) work at the same or similar occupation with the same employer or an employer in the same industry as the employer at the time of injury; (2) an occupation using essentially the same skills as the job at the time of injury but in a different industry (3) an occupation using different skills but using the employee's academic achievement level at the time of injury; or (4) an occupation requiring an academic achievement level that is different from that attained at the time of injury.  An employee shall be returned to suitable gainful employment in the order indicated in (1) ‑ (4) of this subsection.


Without a full evaluation, it usually is not possible for us to make findings which are supported by substantial evidence and which address the criteria and the order of priorities listed in subsection 41(i).


In this case there is evidence that Employee cannot return to work as a construction superintendent, his job at the time of injury, because the job is not reasonably attainable.  He did not work in that position long enough to acquire the necessary experience so other employers would be willing to hire him.


As we indicated in our previous decision, because Employee is claiming PTD we believe a full evaluation is appropriate before reaching a final conclusion.  We would exercise our discretion under AS 23.30.135 to require the full evaluation to enable us to "best ascertain the rights of the parties," and to make the findings necessary under AS 23.30.041(c) and (i) regarding Employee's ability to return to SGE.


ORDER

In accordance with the Superior Court's remand, we enter the above findings and incorporate them as part of our April 23, 1992, decision and order.


Dated at Anchorage, Alaska this 18th day of August 1992.



ALASKA WORKERS COMPENSATION BOARD



 /s/ Rebecca Ostrom 


Rebecca Ostrom,



Designated Chairman



 /s/ Michael McKenna 


Michael A. McKenna, Member



 /s/ Marc Stemp 


Marc Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in superior court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Larry Emery, employee/applicant; v. Buchanan Construction, employer; and CIGNA Company, insurer/defendants; Case No. 8409134; dated and filed in

the office of the Alaska Workers' Compensation Board in Anchorage,

Alaska, this 18th day of August 1992.



Charles Davis, Clerk
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    �This is based on the assumption that there is no need to adjust Employee's earnings to reflect changes in the wage levels in the past eight years.  Hewing v. Peter Cad & Sons, 586 P.2d 182, 186 (Alaska 1978).







