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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MARLA GILLMORE,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8520540 


v.
)



)
AWCB Decision No. 92-0203

STANLEY SMITH SECURITY,
)



)
Filed with AWCB Fairbanks


Employer,
)
August 19,1992



)


and
)



)

NATIONAL UNION FIRE INSURANCE,
)



)


Insurer,
)


  Defendants.
)

                                                             )


We heard this claim for temporary total disability (TTD) benefits, vocational rehabilitation, compensation rate adjustment, medical benefits, penalty, interest, attorney fees, and costs on August 5, 1992.  Paralegal Peter Stepovich represented the applicant employee; and attorney Dennis Cook represented the defendant employer and insurer.  We closed the record at the hearing's conclusion.


ISSUES

1. Is the employee entitled to TTD benefits under AS 23.30.185 from October 9  1989 and continuing?


2. Is the  employee entitled to a vocational rehabilitation evaluation under AS 23.30.041?


3. Is the employee entitled under AS 23.30.095(a) to certain disputed medical benefits?


4. Is the employee entitled to a compensation rate increase under AS 23.30.220(a)(2)?


5. Is the employee entitled to a penalty under AS 23.30.155(e)?


6. Is the employee entitled to interest?


7. Is the employee entitled to statutory minimum attorney fees and costs under AS 23.30.145?


SUMMARY OF THE EVIDENCE

The employee injured her low back falling on an escalator while working as an airport security screener for the employer on August 24, 1985.  William Ediger, M.D., and Donald Thieman, M.D., gave her conservative care, and allowed her to return to work on August 28, 1985. The employer paid her TTD benefits from August 25, 1985 through August 29, 1985.  Her pain symptoms persisted and Dr. Thieman restricted her from work for one and a half weeks on November 21, 1985, and she received TTD benefits from November 21, 1985 through December 2, 1985.


On January 14, 1986 Robert Dingman, M.D., found L5‑ S1 radiculopathy and restricted her from work, releasing her to trial work once again on February 12, 1986. She received TTD benefits from January 14, 1986 through February 13, 1986.  The employer agreed to modify the employee's job duties to accommodate her needs, and the employee returned to her work intermittently until she resigned in March of 1986.  She then worked in an airport gift shop from April 27, 1986 through June 17, 1986.  She came under the care of John Joosse, M.D. , on April 14, 1986 who identified bulging at L5 ‑ S1 on a CAT scan and recommended retraining for sedentary employment, but released  her to light‑to‑medium duty work on November 10, 1986.  Nevertheless, the employer provided TTD benefits beginning November 12, 1986.


James Gollogly, M.D., on March 9, 1987, recommended light work, approving work as a security screener or a dispatcher. On March 16, 1987 Dr. Joosse indicated that she would need spinal surgery to return to employment, and on May 14, 1987 he performed a laminectomy and disc excision.  On August 3, 1987 he felt she had recovered to the point that he released her to attempt light duty work for a month. On September 2, 1987, he approved the security screener position for her.  The employer terminated TTD benefits effective September 1, 1987.  At that time no screener positions were available but the employee's vocational rehabilitation counselor offered to attempt to place her as a dispatcher.  The employee rejected this position as too stressful.


J. Michael James, M.D., examined the employee on November 11, 1987, felt she was capable of light work, and approved the position of security screener for her.  He rated her impairment at 15% of the whole person.  The employee's pain persisted, and on June 2, 1988 Dr. Joosse performed a fusion at the L5‑Sl level. On January 3, 1989 he released her to light duty.  She received TTD benefits from June 2, 1988 through January 18, 1989.


She contacted the employer in March of 1989 in response to a newspaper advertisement for screener positions.  No screener positions were open, but the employer offered her a position as a dispatcher which she rejected once again, feeling it would involve too much pressure.  At a hearing on August 15, 1989, she testified that she was disillusioned with Dr. Joosse because he continued to release her to work, so she sought the care of Edwin Lindig, M.D., on April 13, 1989.  Although he indicated on his Physician's Report forms that she was not released to work, he testified in his deposition that he would have released her to trial work as a security screener. (Lindig Dep. p.9).


The employee's Application for Adjustment of Claim dated November 23, 1987 was heard on August 15, 1989.  In our decision and order on this case dated August 22, 1989, AWCB No. 89‑0220, we found that the employee had not been restricted nor disabled from work for the period during which she claimed additional compensation and vocational rehabilitation benefits.


The employee appealed our decision to the Alaska Superior Court, which issued a memorandum decision on December 14, 1990.  Case No. 4FA‑89‑1607 Civil. The court affirmed our decision on all points save one.  Although the employee received a work release from Dr. Dingeman on February 12, 1986, and a second one from John Joosse, M.D. on November 10, 1986, the employer reinstated TTD benefits on November 11, 1986.  Based on the medical releases we found her able to return to work.  The court disagreed.  It found the employer's reinstatement of TTD benefits to be an admission of entitlement, and it could find no evidence of a change of her condition between when she left her position in the gift shop and when the employer reinstated benefits.  The court could not find substantial evidence to support our finding that she was able to work during that disputed period. The court vacated our denial of TTD benefits for the period June 28, 1986 through November 11, 1986, and remanded the case to us with instructions to enter an award of benefits in accord with its decision.


Following our hearing the employee continued under the conservative care of Dr. Lindig for her back through the date of our second hearing.  He repeatedly prescribed Naprosyn, Xanax, Halcion, Tylox, Darvocet, Xylocaine, Kenalog, Anaprox, Flexeril, Tylenol, Feldene, Robaxin, Percocet, Anexesia, Valium, Toradol, Diazepam, and Tenormen, He counseled her about reducing medication use an December 15, 1989, May 2, 1990, August 28, 1990, October 5, 1990, October 19, 1990, June 21, 1991, August 26, 1991, October 25, 1991, March 11, 1992, and March 19, 1992.  Since February 2, 1990 he has released her to light duty in his medical reports, noting on January 28, 1991 that gainful employment would be therapeutic for her.


Since 1987 the employee has been under the care of David Cammack, M.D., for treatment of migraine headaches, depression, and agoraphobia.  He repeatedly prescribed Amytriptiline, Xanax, Tenormin, Dyazide, Tylox, Anaprox, Halcion, Vicodone, Adapin, Feldone, Doxpin, Prozac, Bellergal, Seconal, Tenoretic, Prednisone, Chlerel, Hydrate, Pamelor, Ansaid, Stadol, Hydroxazine, Rabaxin, Vistaril, Compazine, Anoxia, Septra D.S., Percodan, Mepergan Fortis, Ativan, Midrin, Atavan, Tigan, Axid, Darvocet, Talacin, Phenergan, Valium, Delmane, and Doxepin.  By April 24, 1990 he was concerned over her medicine use, and recommended working toward non‑pharmacological means to cope.


During this period the employee also saw a number of other physicians. One of these physicians, Ralph Mark, M.D., diagnosed her to be suffering from hysteria, not physical problems, and gave her a note restricting her from work on October 9, 1989.  On June 15, 1992 orthopedist Thomas Vasileff, M.D., recommended a pain clinic after examining her at the employer's request.


The employee filed an Application for Adjustment of Claim dated August 2, 1990, requesting a variety of benefits from the time of Dr. Marx's examination on October 9, 1989, and continuing.  This matter eventually came to a hearing before us on August 5, 1992.


At the hearing rehabilitation counselor Vincent Gollogly testified that he had been retained by the employer to perform an on‑site job analysis (OSJA) of the dispatcher position offered to the employee by Stanley Smith Security.  He found the position to be sedentary and very light work, permitting standing or sitting at will, with no bending or overhead reaching, and not stressful in either the pace of work or the nature of the calls.  He submitted the OSJA of July 12, 1992 to Drs.  Lindig and Vasileff.  Dr. Lindig rejected the position indicating on the OSJA form that the employee was not fit for any gainful employment, even sedentary, at that time.  Mr. Gollogly reported that Dr. Vasileff approved the position for the employee.  Mr. Gallogly testified that the dispatcher position is the sort of work he would have developed for the employee in a rehabilitation plan.  The pay ranged from $6.00 per hour to $7.50 per hour.


Dr. Lindig testified that the employee suffered from a failed back syndrome and was not fit for any type of employment.  He clarified that his reported clearance for light work should be interpreted as only a release to trial work.  He decided to rescind that release during his last few visits with the employee, because the possibility of her return to work had been raised again by the employer.  He disagreed with Dr. Marx's opinion that the employees difficulty was hysteria not physical.  Under cross‑examination he admitted the position would not be physically impossible but too emotionally stressful based on the employee's report to him.  He also admitted that the position would be worth a try, but he remained pessimistic.


Dr. Lindig also felt that a pain clinic at this late date would not work, but that she should try it.  He felt her depression to be secondary to her back injury.  He was not aware of all the types and quantities of medications being given to the employee by Dr. Cammack.


Dr. Cammack testified by teleconference that the employee had a history of migraine headaches from 1984, but that they increased in frequency after her surgery in 1988.  He has found chronic back problems to bring on headaches and he believes her present difficulties are related to her back injury.  He also feels her depression is aggravated by her chronic back condition.  He indicated that medical research seems to be showing agoraphobia to result from a chemical imbalance, and that it is best treated by medication.  Dr. Cammack testified that he had not been aware of the frequency or quantity of medication the employee was getting from Dr. Lindig, and that he was concerned about the duplication of drugs.  He felt that her ingestion of medication should be monitored and coordinated.


June Ulz, a security screener for Alaska Airlines from June 1989 through May, 1992, testified that Alaska Airlines took over the security screening contract from Stanley Smith in 1989.  Two former Stanley Smith employees succeeded in getting hired by the airline to continue as screeners.  She testified the base wage for Alaska Airlines security screener is $7.74 per hour.


The employee testified that she has "gone downhill" since the last hearing.  She has constant pain and is limited in even household activities. She filled out applications for work in two gift shops in 1989 or 1990, but sought no work since then. She feels dispatching would be too stressful.


Lory Mace, branch manager for the employer, testified that his business employs five dispatchers.  There is some turnover in that position because may of the employees are military spouses whose families are subject to transfer.  He has hired about 20 dispatchers since 1989, a number of them physically disabled.  He testified that the employee is eligible for rehire in that position if she would apply.


The employee argued that even though we found she could return to light duty work in our 1989 decision, Dr. Marx restricted her from work in October of that year, and Dr. Lindig put severe restrictions on her activity.  She claimed that the employer failed in its duty to provide full vocational rehabilitation benefits, citing non‑existent regulations at 8 AAC 47.  She argued that all the disputed medical care is related to her back injury, and is compensable. she also argued that her compensation rate should be based on the wages paid by Alaska Airlines to its screeners rather than the $6.00 per hour she received in that position from the employer.  She requested all the benefits cited in the statement of the issues above.


The employer argued that it met its duty for vocational rehabilitation under former AS 23‑30.041 by holding out a lighter duty job for the employee, work clearly within her capacity.  While the employer does not dispute that the employee suffers a work related partial disability and that she is entitled to reasonable and necessary medical care, the record reflects that the employee has been ingesting a cornucopia of narcotics obtained from independent, non‑communicating sources.  It argued that it should not be liable for treatment of conditions unrelated to her accident. It also argued that her treatment should not be left in the status quo.  She should be weaned off drugs as much as possible, being required to attend a pain clinic as part of that process.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
Continuing Compensability.


"AS 23.30.120(a)(a) creates the presumption of a compensable disability once the employee has established a preliminary link between employment and injury." Wien Air Alaska v.  Kramer, 807 P.2d 471, 474 (Alaska 1991).  That the employee "suffered a work related injury for which he received compensation from [the employer] is sufficient to establish a preliminary link between his employment and his continuing disability thus implicating AS 23.30,120(a)." Id. at 474, n.6. In this case the employee received compensation, the employer does not dispute that the employee suffered a compensable injury and Dr. Marx restricted her from work an October 9, 1989.  Accordingly, we find that the employee enjoys a presumption of continuing disability.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work-related.   The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P. 2d 209, 210 (Alaska 1966)).  In Fireman's Fund American Insurance Cos.v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself. (Veco v. Wolfer, 693 P.2d 865, 869 (Alaska 1985).  We find Dr. Lindig's discounting of Dr. Marx's diagnosis and opinion to be substantial evidence rebutting the presumption.


Once the employer produces substantial evidence that the injury is not disabling, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


We have some difficulty in evaluating the evidence from Dr. Lindig because his opinion on the employee's vocational abilities appear to have shifted in response to the litigation.  Nonetheless, it appears that he does not think she is capable of the dispatch position, and that he does not approve of a pain clinic for her.  At the hearing Mr. Gollogly testified that Dr. Vasileff did approve the dispatcher position for her, and the records reflect that Dr. Valiff specifically recommended a pain clinic.

III. Independent Medical Evaluation.


AS 23.30.11.0(g) provides:


An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require.  The place or places shall be reasonably convenient for the employee.  The physician or physicians as the employee, employer, or carrier may select and pay for may participate in an examination if the employee, employer, or carrier so requests.  Proceedings shall be suspended and no compensation may be payable for a period during which the employee refuses to submit to examination.


This provision of the law provides for independent medical evaluation (IME) in cases with treatment or disability disputes, at our discretion.  See also, 8 AAC 45.190(a) (2) & (3) and 8 AAC 45.090(b). In the case before us the parties presented evidence in our hearing of a clear dispute over vocational evaluation and medical treatment between physicians retained by the employee and the employer.  We conclude that an IME is appropriate. To avoid delay, we here refer this matter to the attention of the Fairbanks Workers' Compensation Officer to arrange an IME with an orthopedic surgeon in accord with the procedures outlined in our regulations at 8 MC 45.090(a).


We direct the Workers' Compensation Officer to question the IME physician concerning the employee's capacity to perform the work described in the July 12, 1992 OSJA concerning the dispatcher position.  We also request the IME physician to give opinions concerning the relation of her headaches, depression and agoraphobia to her work injury, concerning the appropriateness of treatment at a pain clinic, concerning the appropriateness of the types, quantities and combinations of medication used by the employee in the treatment of her condition, concerning recommendations for future treatment, and concerning any other subject the officer finds relevant. We will retain jurisdiction over the employee's claim pending the receipt of the IME report.


ORDER


The employee shall submit to a Board appointed Independent Medical Examination under AS 23.30.110(g) in accord with the terms of this decision.  We retain jurisdiction over the merits of this claim pending receipt of the examination report.


Dated at Fairbanks, Alaska this 19th day of August 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ William S.L. Walters 


William Walters,



Designated Chairman



 /s/ Steve M. Thompson 


Steve Thompson, Member

WW:dt


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Marla Gillmore, employee/applicant; v. Stanley Smith Security, employer; and National Union Fire Insurance, insurer/defendants; Case No. 8520540; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 19th day of August 1992.



Sylvia Kelley, WCO
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