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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

LARRY L. O'KELLEY, 
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8102095


v.
)



)
AWCB Decision No. 92-0204

WILLNER'S FUEL DISTRIBUTORS,
)



)
Filed with AWCB Fairbanks


Employer,
)
August 21, 1992



)


and 
)



)

FIREMAN'S FUND INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


We heard this claim for benefits in Fairbanks, Alaska on August 4, 1992. 
Attorney Michael Stepovich represented the applicant employee; and attorney Allan Tesche represented the defendant employer.  We held the record open to receive certain exhibits, then closed it when we next met, August 19, 1992.


ISSUES
1. Is the employee entitled to temporary total disability (TTD) benefits from March 3, 1989 through April 12, 1989 under AS 23.30.185?

2. Is the employee entitled to a compensation rate adjustment under AS 23,30.220?

3. Is the employee entitled to additional scheduled permanent partial disability (PPD) benefits under AS 23.30,190? 

4. Is the employee entitled to additional medical benefits under AS 23.30.095(a)?

5. Is the employee entitled to a penalty on unpaid compensation pursuant to AS 23.30.155(e)?

6. Is the employee entitled to interest on unpaid benefits?

7. Is the employee entitled to attorney fees and costs under AS 23.30.145?


SUMMARY OF THE EVIDENCE

The employee injured his left knee and suffered burns in an explosion while loading his fuel truck for the employer at the North Pole Refinery an December 10, 1980.  The employee was given conservative medical care by several physicians.  George Vrablik, M.D., diagnosed chondromalacia of the knee an January 12, 1981.  He returned to his work on January 26, 1981, but his knee continued to trouble him.  On October 12, 1983 Young Ha, M.D. noted that the knee was giving way and performed exploratory surgery.  After an infection developed, the employee came under the care of orthopedic surgeon George Brown, M.D., who also noted the knee “giving way" on March 14, 1984.  Dr. Brown removed chondromalacia fronds through arthroscopic surgery on May 14, 1984, The employer provided medical care and time loss benefits based on his 1979 earnings pursuant to AS 23.30.220(2).


Dr. Brown released the employee to his work as a truck driver on June 15, 1984.  During 1984 he was promoted to warehouseman and dispatcher.  For a number of years the employee sought no medical attention for his knee.  He testified in the hearing that the knee continued to trouble him, but he had learned to adapt to its limitations.


On March 12, 1989 he fell down stairs at home.  On March 13, 1989 the receiving nurse in Dr. Brown's office noted that his knee had buckled.  The physician's assistant, Michael Webber, noted the employee caught his toe on the stairs.  Dr. Brown diagnosed a partial tear of the medial collateral ligament on March 21, 1989, and two days later his Mr. Webber fitted the employee with a knee brace. By April 4, 1989 the employee's knee was reported as stable.  In an October 6, 1989 letter, Dr. Brown related the torn ligament to the 1980 accident and subsequent surgeries which left his knee more susceptible to reinjury.  At the employer's request the employee saw John Joosse, M.D., on June 20, 1990, who found the ligament injury to have resolved and gave the employee a 10% permanent partial impairment rating based on the chondromalacia from the original injury. He recommended knee exercises.  At the hearing, the employee testified that the fall resulted from his knee giving out from under him and his foot catching behind him as he fell.


The employee once again injured the knee on August 14, 1990, this time while changing directions running between bases in a softball game.  The employee testified that his knee gave way from under him.   Dr. Brown diagnosed injury to the anterior cruciate ligament and the medial collateral ligament, and treated it conservatively.  The employee testified at the hearing that he is putting himself through a computer training program at C.S.T. because he feels his knee prevents him from continuing his career as a driver.


In a chart note of August 29, 1991 Dr. Brown found the softball accident to be the more likely cause of the anterior cruciate ligament damage than the 1980 injury, but in a chart note of November 12, 1991 he indicated that the long‑standing deconditioning of the knee from the 1980 injury resulted in the softball injury of 1990.  At the hearing Dr. Brown reiterated that he felt the knee was weakened from the 1980 accident, and that the attendant deconditioning and laxity predisposed it to the reinjury it suffered in 1990.


Dr. Joosse testified at the hearing that chondromalacia is a chronic condition and that he believes the 1980 injury still gives the employee pain, but that the trip and fall injury of 1989 and the softball injury of 1990 are independent of the pre‑existing condition and not related to his work.  Although chondromalacia can give a sensation of "giving away", the employee's knee ligament structure was repeatedly rated as mechanically stable in the medical record until 1989. He feels the 1989 injury resulted from tripping, not from mechanical knee failure, and that it completely resolved without permanent impairment within six to twelve weeks.  He felt the accident of 1990 was a "classic" softball injury.  He does not believe the employee's knee was deconditioned, but that it was simply the type of deceleration injury he regularly sees in his orthopedic practice.  He examined the employee on May 1, 1991 and gave the knee an additional 15% permanent impairment, entirely attributed to the softball accident.


Edwin Lindig, M. D., saw the employee on or about July 20, 1992.  He testified at the hearing that, based on the employee's recitation of his medical history of ongoing discomfort and of his knee giving way, the 1980 injury was a substantial factor in the reinjury of 1989 and that of 1990.


At the hearing the employee testified, and provided documentation, that his earnings for the years 1979 through 1985 were:


1979‑$l8,741.00


1980‑$38,822.00


1981‑$40,921.77


1982-$41,004.38


1983-$42,701.25


1984-$44,581.00


1985-$39,247.63


The employer argued that the employee's injuries of 1989 and 1990 were not related to his chondromalacia.  It points out that the medical records show that his knee was structurally sound following the 1980 injury and that the employee's complaints of the knee giving out mostly date from after the two later injuries.  It contended that Dr. Joose clearly rebutted the presumption, it cautioned that both Dr. Brown and Dr. Lindig are relying on the employee's late‑reported history.  It also contended that the employee failed to document earnings until the hearing and that the employer had properly determined the compensation rate based on the earnings previously reported in the record.


The employee argued that he enjoys a presumption of credibility, and that two of the three orthopedic surgeons who testified find the 1989 and 1990 injuries to be substantially the result of his pre‑existing injury, and that the preponderance of the evidence supports that finding.  He argued that the rate of earnings from the year of his injury, 1980, with an average gross weekly wage of $792.28, more fairly reflects his earning capacity during his periods of disability, and that his compensation rate should be recalculated under AS 23.30.220(3). The employer terminated compensation benefits on March 11, 1989, following the stairway accident, but he did not return to work until after April 12, 1989.  He requests compensation for that period.  He requests 15% additional permanent partial disability benefits for the softball injury to the knee.  He also requests medical benefits for the treatment of the 1989 and 1990 injuries; and requests a penalty, interest, attorney fees, and costs.


The employer objected to the inclusion of the employees brief into the record because it had been filed on July 28, 1992 instead of on July 27, 1992, when the employer's brief was filed. It contended that the regulation at 8 AAC 45‑114 should be interpreted to require filing five working days before the hearing, excluding both the day of filing and the day of hearing. It cited our decision in Dial  v. Earthmovers, AWCB No. 91‑0002 (January 3, 1991) which interpreted 8 AAC 45.180 in that way.  The employee objected that it was following the plain wording of the regulation, a procedure long used before our panel.  He acknowledged receiving the employer's brief before submitting his own, but represented that his brief was not substantially altered as a result.  Based on the employee's representation we found no substantial prejudice to the employer and found good cause to admit the brief.


FINDINGS OF AND CONCLUSIONS OF LAW
I. Timeliness of the Employee's Brief. 


8 AAC 45.114(l) provides, in part:


[L]egal memoranda must be filed and served at least five working days before the hearing or timely filed and served in accordance with the prehearing ruling if an earlier date was established. . .


8 AAC 45.063(a) provides, in part:


Computation of Time. (a) in computing any time period prescribed by the Act or this chapter, the day of the act, event, or default after which the designated period of time begins to run is not to be included.  The last day of the period is included. . .


Based on the explicit wording of a AAC 45.063(a) the employee could interpret "five working days" to exclude the day of filing of memoranda, but to include the day of the hearing.  Nevertheless, in Dial and in Burgess v. Cameron Iron Works, Inc., AWCB No. 91‑0144 (May 150 1991), board panels interpreted"before the hearing" in 8 AAC 45.180 to require the exclusion of the hearing day from the calculation of the time periods. The same phrase is used in 8 AAC 45.114 to regulate the filing of legal memoranda.  We normally interpret the provision of more specific regulations to supersede those of our general ones. See, eg ., Brooks v. Universal Security Products, AWCB No. 88‑0328 (December 1, 1988).  In Dial and Burgess we took an unusual approach: we followed the more specific 8 AAC 45.180 to override 8 AAC 45.063(a), and excluded the hearing day from the time period, but we then resurrected 8 AAC 45.063(a) to exclude the day of filing of the memoranda as well.  This resulted in the filing being required one day earlier than a simple reading of 8 AAC 45. 180 in isolation.


Although we are loath to complicate the interpretation of our regulations, it appears that we have a settled interpretation of what "working days before the hearing" should mean.  For the sake of consistency we feel constrained to continue that interpretation of the phrase in a AAC 45.114.  Mutatis Mutandis, we uncomfortably conclude that henceforth "five working days before the hearing" actually means that, at the latest, hearing briefs 'must be filed during the sixth working day before (and not including) the day of the hearing.

II. The Compensability of the 1989 and 1990 Injuries.


AS 23.30.120(a) provides in pertinent part:


"In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgress Construction Co. v. Smallwood, 623 P.2d. 312, 316 (Alaska 1981) (Smal1wood‑II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment.  This rule applies to the work relationship of the injury and the existence of disability.  Wien Air Alaska v. Kramer, 807 P.2d 471, 473‑474 (Alaska 1991). "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make the connection," Smallwood II, 623 P.2d at 316.


Once the employee makes a prima facie case of work relatedness, the presumption of compensability attaches and shifts the burden of production to the employer.  Veco v. Wolfer, 693 P.2d, 865, 870 (Alaska 1985).  To make a prima facie case the employee must present some evidence 1) that he has an injury and 2) that an employment event or exposure could have caused it. We find that the testimony of the employee coupled with the opinion of his treating physician Dr. Brown, provide a preliminary link between his condition and his work injury of 1980, raising the presumption of compensability.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work related. Id.; Miller, v. ITT Arctic Services, 577 P,2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined ,substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P. 2d 209, 210 (Alaska 1966)) . In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.  We find the medical reports of Dr. Joosse to be substantial affirmative evidence rebutting the presumption.


When the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [triers of fact] that the asserted facts are probably true," Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  Considering the opinion of Dr. Joosse, the lack of documented ligament instability before 1989, the lack of documented complaints of the knee "giving way" since 1985, and considering Dr. Browns initial opinion on the causation of the 1990 injury, we find that the ligament damage in 1989 and 1990 arose from traumatic incidents unrelated to his work.  We find the preponderance of the medical evidence indicates that his 1980 injury was not a substantial factor bringing about or aggravating the injuries of the 1989 and 1990.  Alpac v. Turner, 611 P.2d 12, 14 (Alaska 1980).  We conclude those accidents are not compensable.  Consequently the employee's claims for TTD benefits from March 3, 1989 through April 12, 1989, and for PPD and medical benefits related to the 1989 and 1990 injuries 'must be denied.

III. Compensation Rate Adjustment.


AS 23.30.220 provided at the time of the employee's injury in 1980:


Except as otherwise provided in this chapter, the average weekly wage of the injured employee at the time of the injury is the basis for computing compensation, and is determined as follows:


(1) Repealed by S 11 Ch 75 SLA 1977.


(2) the average weekly wage is that most favorable to the employee calculated by dividing 52 into the total wages earned, including self‑employment, in any one of the three calendar years immediately preceding the injury; 


(3) if the board determines that the wage at the time of the injury cannot be fairly calculated under (2) of this section, or cannot otherwise be ascertained without undue hardship to the employee, the wage for calculating compensation shall be the usual wage for similar service rendered by paid employees under similar circumstances, as determined by the board; . . . .


We must apply AS 23.30‑220(2) unless the average weekly wage cannot be fairly calculated or the average weekly wage cannot be determined without undue hardship to the employee.  The concept of "fairness" in AS 23.30.220(3) relates to whether the result of the calculation under AS 23‑30.220(2) reasonably and accurately reflects the employee's wages.  The concept of "undue hardship" refers to the inability to obtain reasonably accurate wage documentation required by AS 23.30.220(2).


In Johnson v. RCA‑OMS. Inc.,   681 P.2d 9050 907 (Alaska 1984), the Alaska Supreme Court held that the worker's wages at the time of injury should be used when the disparity between those wages and the wages obtained under the historical earnings formula is so substantial that the latter wages do not fairly reflect the worker's wage‑earning capacity.


In Deuser v. State, 697 P.2d 647, 648‑650 (Alaska 1985), the court expanded upon its holding in Johnson. In Deuser the court determined that the difference between the worker's wages at the time of injury and his wages under the formula based on historical earnings was substantial.  The court held that the wages at the time of injury should have been used because evidence was presented that showed these wages would have continued during the period of disability. Id. at 649, 650.


Finally, in State v. Gronroos, 697 P.2d 1047 (Alaska 1985), the court expanded on its decisions in both Johnson and Deuser.  The Gronroos court noted that " [I]t is entirely reasonable to focus upon the probable future earnings during the period into which disability extends when the injured employee seeks temporary disability compensation." Id. at 1049 (citation omitted). See also Brunke v. Rogers & Babler, 714 P.2d 795 (Alaska, 1986).  By focusing on the likelihood that wages being earned at the time of injury will continue into the period of disability, the Board is, in effect, deciding whether the wages at the time of injury "fairly" reflect the wage‑loss the injured worker will be suffering.


In Taylor v. Pacific Erectors, Inc., AWCB No. 85‑0335 (November 27, 1985) we interpreted Johnson, Deuser, and Gronroos as follows.  First, we must compare the employee's historical wages as calculated under subsection 220(2) with his wages at the time of injury as reflected by his actual earnings at that time.  Second, we must determine whether the difference, if any, between these two wage figures is substantial.  Third, if the difference is substantial, we must determine whether the wages being earned at the time of injury would continue into the period of disability.  Finally, if the wages are likely to continue, we must determine the employee's gross weekly earnings by considering the wage paid for similar service under similar circumstances.


The record is clear that the difference between the employee's earnings in 1979 (the year used to calculate his compensation rate) and 1980 (the year of his injury) is substantial.  The 1980 earnings are more than double those of 1979, and his earnings "continued to increase for several years following.  We find that the employee's 1980 earnings and gross weekly wage of $792.28 do fairly reflect his earning capacity during his weeks of disability in 1980, and we will adjust his compensation rate accordingly under former AS 23.30.220(3)

IV. Penalty.


AS 23.30.155(e) provides:


If any installment of compensation payable without an award is not paid within 14 days after it becomes due, is provided in (b) of this section, there shall be added the unpaid installment an amount equal to 20 percent of it, which shall be paid at the same time as, and in it, which shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the non‑payment is excused by the board after a showing by the employer that owing to conditions over which he had no control the installment could not be paid within the period prescribed for the payment.


We have awarded the employee a compensation rate  adjustment which will result in some additional compensation for the employee.  Although the employer did not file a formal Notice of Controversion of the requested compensation rate increase, the record reflects that full documentation of the employer's earning history was not in tho record until the hearing.  Under these circumstances we find that the employer could not accurately anticipate the amount we might ultimately find to be due.  Accordingly, we would excuse any possible penalty. See Phillips v. Nabors Alaska Drilling, Inc., 740 P.2d 457, 461 (Alaska 1987).

V. Interest.


In Land & Marine Rental Company v. Rawls, 688 P.2d 1187, 1192 (Alaska 1984), the Alaska Supreme Court held "that a worker's compensation award, or any part thereof, shall accrue lawful interest, as allowed under AS 45.45.010, which provides a rate of interest of 10.5 percent a year and no more on money after it is due, from the date it should have been paid. " The court's rationale is that the applicant has lost the use (hence, interest) on any money withheld and should be compensated.  In accordance with the court's decision in Rawls, we award interest on the additional benefits awarded to the applicant by this decision concerning his compensation rate.

VI. Attorney Fees and Legal Costs.  


AS 23.30.145 provides, in part:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical related benefits ordered.


The employee has retained an attorney and incurred costs in the partially successful prosecution of this claim.  Under AS 23.30.145(a) we award the requested statutory minimum attorney's fees on the compensation benefits resulting from this decision.  Under AS 23.30.145(b) we award the employee reasonable legal costs.


ORDER

1. The employee's claim for additional temporary total disability, permanent partial disability, and medical benefits related to his injuries of 1989 and 1990 is denied and dismissed.


2. The employee's claim for a compensation rate adjustment based an a gross weekly wage of $792.28 for 1980 is granted under former AS 23.30.220(3).


3. The employee's claim for a penalty under AS 23.30.155(e) is denied and dismissed.


4. We award interest at the rate of 10.5 percent per annum on any additional compensation due to the employee as a   result of the compensation rate adjustment made in this decision.


5. We award the employee a statutory minimum attorney fee under AS 23.30.145 (a) on any additional compensation due to the employee as a result of the compensation rate adjustment in this decision.  We also award reasonable costs under AS 23.30145(b).


Dated at Fairbanks, Alaska this 21st day of August 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Steve M. Thompson 


Steve Thompson, Member



 /s/ John Giuchici 


John Giuchici, Member

WW.dt

DISSENT OF WILLIAM WALTERS:


I differ from the opinion of my fellow board members on only one, critical point.  As noted in their opinion, to overcome the presumption of compensability the employer must present substantial evidence the injury was not work‑related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046, (Alaska 1978), The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  "Miller, 577 P‑2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 2090 210, (Alaska 1966).  Nevertheless, in Grainger v. Alaska Workers' Compensation Board, 805 P,2d 976, 977 (Alaska 1991), and Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016, (Alaska 1976), the court permitted only two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related.  Only after the employer produces substantial evidence of this sort that the injury was not work related will it drop out.  Only then will the employee be required to prove all the elements of his claim by a preponderance of the evidence.


The difficulty arises in the interpretation and weighing of the opinion of Dr. Joosse. His opinion that neither the accident of 1989 nor that of 1990 was related to the employee's prior injury is based on a discounting of the employee's testimony.  In each case he proposes mechanisms for the accident other than that described by the employee.  The employee is the only actual witness available to us, and we have not made a finding that he was attempting to deceive us.  Under the statute we have sole responsibility for determinations of credibility.  AS 23.30.125. Absent a finding of the employee's incredibility, I cannot find that Dr. Joosse's opinion yields specific affirmative evidence of another completely unrelated cause for these accidents, nor can I find that his opinion eliminates the possibility that either accident was related to his old work injury.


Frankly, I find Dr. Joosse's explanation reasonable and persuasive but I cannot find that his opinion is "substantial evidence" in the sense required by the court in Grainger.  Consequently, I would conclude that the employee's claim is compensable as a matter of laws and that he is entitled to the pendent benefits.



 /s/ William Walters 


William Walters,



Designated Chairman


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Larry L. O'Kelley, employee/applicant; v. Willner's Fuel Distributors, employer; and Fireman's Fund Insurance Company, insurer/defendants; Case No. 8102095; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 21st day of August 1992.



Sylvia Kelley, WCO
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