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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DAVID E. JACOBS,
)



)


Employee,
)
DECISION AND ORDER


  Respondent,
)



)
AWCB Case No. 8330603


v.
)



)
AWCB Decision No. 92-0205

KETCHIKAN GATEWAY BOROUGH,
)



)
Filed with AWCB Anchorage


Employer,
)
August 25, 1992



)


and
)



)

FIREMAN'S FUND INSURANCE CO.,
)



)


Insurer,
)


  Petitioners.
)

                                                             
)


We heard the Ketchikan Gateway Borough's and Fireman's Fund Insurance Company's (employer) petition for dismissal an July 16, 1992 in Anchorage, Alaska.  The employer seeks dismissal of Jacobs' claim to set aside the agreed settlement approved by the board on September 13, 1985.  The employee was present and not represented by counsel.  The employer was represented by attorney Gilman Dana S. Burke.  The record closed at the conclusion of the hearing.


SUMMARY OF THE EVIDENCE

Jacobs allegedly suffered a work‑related injury to his low back on August 1, 1983, while working for the employer.  On April 25, 1985, he filed an application for adjustment of claim seeking temporary partial disability (TPD) benefits, permanent partial disability (PPD) benefits, medical costs, transportation costs, and a compensation rate adjustment.
   On March 14, 1985, the employer filed a notice to controvert payment, denying benefits because the employee's alleged injury was not work‑related.


On August 14, 1985, the employee signed a Compromise and Release agreement (C&R) while incarcerated at Highland Mountain Correctional Center in Eagle River, Alaska.  The C&R stated in part:


In order to resolve all disputes between the parties with respect to compensation rate or compensation for disability, regardless of whether the same be temporary total, temporary, partial, permanent partial, permanent total, penalties, interest, vocational rehabilitation compensation . . . or medical benefits, the employer and its workers' compensation carrier will pay the employee the sun of $3,500.00 . . . . It is agreed that vocational rehabilitation compensation . . . is waived under the terms of this Compromise and Release.  This waiver of vocational rehabilitation benefits is justified because the employee returned to work for the employer in the same occupation and there is no medical documentation for vocational rehabilitation. Medical benefits . . . are waived under the terms of this Compromise and Release.  This waiver of medical benefits is justified due to the serious disputes as outlined above.


Also, the employee initialed the following statement in the C&R: "The employee has not obtained the services of an attorney although he is aware of his right to do so.'” Above his signature, the C&R stated:


I am the employee named in the foregoing Compromise and Release.  I have read the same, know the contents thereof, and the facts set forth therein are true and correct as I verily believe.  I have signed the Compromise and Release freely and voluntarily for the uses, and purposes therein mentioned.

The board approved the C&R on September 13, 1985.


On April 4, 1991, the employee filed a notice of injury form stating that he suffered a low back injury while working for the Alaska Corporation.  While the employee was given the case number 9131523, he never filed an application for adjustment of claim against the Alaska Corporation.


On December 29, 1991, Jacobs filed a second application of adjustment of claim against the employer requesting that the C&R approved by the board on September 13, 1985 be set aside and benefits reinstated.  In giving the reasons for wanting the C&R set aside, the employee stated:


I'm filing this application because while I was incarcerated in Highland Mountain Correctional my rights to an attorney were denied, and was financially forced into signing a release of liability.  Also as far as I know I did not have the right to sign any legal documents.


The employer filed an answer to Jacobs, application on January 17, 1992, denying all of his claims and asserting that his claims based on the 1983 injury were barred by the C&R signed by him and approved by the board on September 13, 1985.  The employer filed a controversion notice to the same effect on February 5, 1992.


The employee's deposition was taken by the employer on February 26, 1992.  Jacobs stated that his education consisted of two years of high school, two years of college and one year of vocational technical school.  When asked about his college work he explained that he was working towards a bachelors degree in science and his average college grade was a "B". (Jacobs dep. at 9).  The employee testified that with his level of education he was able to read.  He also mentioned that he did not have any reading disability. (Id. at 9) Jacobs stated that after the injury to his back in 1983, his back pain never resolved and, in fact, continued to get worse while in prison. (Id. at 15‑16).


The employee remembered having his deposition taken by the employer's attorney on June 25, 1985 and signing the C&R on August 14, 1985. (Id. at 21).  Jacobs acknowledged that he initialed the statement in the C&R relating to the fact that he was aware that he had a right to have an attorney represent him but was not represented when considering and signing the C&R.  He also acknowledged that he read the C&R, understood it, and signed it.  However, later in the deposition, the employee testified that he did not understand any of the provisions of the C&R. (Id. at 28‑29). When asked why he signed the C&R, Jacobs testified:


A. I agreed to compromise the release; No. 1, because I didn't have any choice; No. 2, I was denied an attorney.  I didn't have a choice.


Q. Let me ask you about that, why did you not have a choice?


A. Well, because of the fact that, not having legal representation, I couldn't represent myself.  The attorney ‑‑ or whoever on your part ‑‑ give me no choice to do it, because when I was released, I didn't have any ‑‑ job, a place to go to or anything.  Being an ex‑felon don't make it easy to get any kind of work, so ‑‑ and like I said, without an attorney ‑‑ which, you know, I was told when I was incarcerated I didn't have any legal right to do anything.


Q. What I don't understand, is that this agreement was entered into a year and four months before you got out of prison, right?


A. Right.


Q. Now, that being the case, how were you forced into settling your case or into signing the agreement in order to have money to live?


A. Well, first of all I was threatened that if I didn't that they would drag this thing out, which meant that when I got out, I wouldn't have anything.

(Id. at 39).


When asked if he ever called the employer or the workers' compensation carrier to tell them that he did not understand the agreement, Jacobs stated: "Not to my knowledge." (Id. at 30).  He also testified that getting an attorney in jail for this type of case was "nonexistent". (Id. at 31).  The employee also could not remember calling any workers' compensation attorneys. (Id. at 32).  When asked about the $3,500.00 he received from the employer, Jacobs testified:


Q. So the original offer that was made to you was $2,500?


A. As far as I know.


Q. And then you, I take it, negotiated them up to $3,500.


A. They was out to get what they wanted, and I was out to get as much as I could.

(Id. at 36).


Q. So when your agreed to accept their money in exchange for a release of your claim, you did not intend that release to be binding?


A. Not morally to myself, no.


Q. Did you intend it to be ‑‑


A. Legally ‑‑ legally I understood, you know, when you sign something, that, you know, you'd better read all the fine print and stuff ‑ I never looked for anybody to give me no handouts and stuff, I always worked for everything I got. . . . 

(Id. at 46‑47).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.012 provides in pertinent part:


At any time . . . after 30 days subsequent to the date of the injury, the employer and the employee . . . have the right to reach an agreement in regard to a claim for the injury . . . . but a memorandum of the agreement in a form prescribed by the board shall be filed with the board. . . . If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for compensation . . . .


Nothing in §12 precludes the application of common law and equity principles which permit contracts, including settlement agreements, to be rescinded. See Freitag v. City Electric, Case No. 3AN‑79‑8860 Civil (Alaska Super.  Ct.  August, 1981).


In Witt v. Watkins, 579 P.2d 1065, 1068‑69 (Alaska 1978), the Alaska Supreme Court set forth the test to determine whether or not a settlement agreement should be rescinded: "The test should be whether, at the time of signing the release, the releasor intended to discharge the disability which was subsequently discovered." To make the determination, all the facts and circumstances surrounding the signing of the release must be considered.

(Id. at 1069).


Once the releasee establishes that the release was given with an understanding of the nature of the instrument, the releasor must show by clear and convincing evidence that the release should be set aside. (Id. at 1069‑70).  "Clear and convincing evidence" has been defined by the Alaska Supreme Court as "belief that the truth of the asserted fact is highly probable." Saxton v. Harris 395 P.2d 71, 72 (Alaska 1964).  This is a higher standard of persuasion than the "preponderance of the evidence" which requires only showing that "the asserted facts are probably true." (Id. at 72).


[F]actors that may be considered are the manner in which the release was obtained ‑including whether it was hastily secured at the instigation of the releasee; whether the releasor was at a disadvantage because of the nature of his injuries; whether the releasor was represented by counsel; whether he relied on representations of releasee or a physician retained by the releasee and whether liability was seriously in dispute.  The relative bargaining positions of the parties and the amount to be paid should also be considered.

Witt v. Watkins, 579 P.2d at 1070 (footnotes omitted).


Courts are generally reluctant to set aside agreements because of freedom of contract principles and the desirability that private dispute resolutions be final.  However, "there is an increasing recognition of  the law's role in correcting inequitable or unequal exchanges between parties of disproportionate bargaining power and a greater willingness to not enforce agreements which were entered into under coercive circumstances." (Totem Marine T.&B. v. Alyeska Pipeline, 584 P.2d 15, 21 (Alaska 1978).


The first factor is whether the employer proved that at the time he signed the C&R, the employee had an understanding of the nature of the instrument, intended to release the disability that was subsequently discovered, and whether a reasonable person would have such an intent.


Based on the employee's testimony, we find that at the time he signed the C&R he understood the nature of the instrument, and intended to discharge the disability.  He testified that he did not have a reading disability and he read the C&R, understood it, and signed it. Specifically, the employee stated: "Legally ‑legally I understood, you know, when you sign something, that, you know, you'd better read all the fine print." At the end of the C&R, above Jacobs' signature, he stated that: "I have read the same, know the contents thereof. . . . I have signed the Compromise and Release freely and voluntarily for the uses and purposes therein mentioned.”


The second question is whether the release was hastily secured at the instigation of the releasee.  We find that it was not.  The record reflects that Jacobs was allegedly injured in August 1983 and entered into the agreement in August 1985.  Further, the employee had been in prison between June 25, 1985, when the settlement was discussed, and August 14, 1985 when his signed it. Since Jacobs was in prison during this period we find he had more than enough time to contemplate the terms of the agreement.


The next inquiry is whether Jacobs was at a disadvantage because of the nature of his injury.  The employee did not argue this point and there is nothing in the record to indicated that his low back injury put him at a disadvantage.


The fourth question is whether the employee was represented by an attorney.  The record and his testimony reflect that he was not, in fact, represented by counsel.  However, Jacobs specifically put his initials behind the following statement: "The employee has not obtained the services of an attorney although he is aware of his right to do so. “ Further, he testified, in essence, that although he might have thought about getting an attorney, he never got around to even making a telephone call.  It is also of note, that he was not represented at his hearing even though he was advised by the board that he had the right to an attorney.  Jacobs also argues that he did not have a right to counsel and could not legally enter into the agreement because when he entered prison he lost his civil rights.  He cited no statutory or other basis for this proposition and we are not aware of any.  Based on these facts, we find that Jacobs knowingly waived his right to counsel when he entered into the C&R agreement.


The next question is whether the employee relied on the representations of the employer or the employer's physician.  We find nothing in the record indicating such a reliance.


The sixth inquiry is whether there was a serious dispute between the parties.  We find there was a serious dispute because the employer challenged the very essence of the employee's claim.  Jacobs alleged a work‑related injury and the employer controverted the claim on the basis that the alleged injury was not work related.


The final factors to consider are the relative bargaining positions of the parties and the amount paid in consideration for the release.  When the parties first started talking settlement, the employer offered Jacobs $2,500.  By the time the employee signed the agreement, he had negotiated the amount up by $1,000 to $3,500.  As he stated: "They was out to get what they wanted, and I was out to get as much as I could." It is also of importance to consider that the employee was in prison at the time he entered into the C&R and, therefore, had no immediate need for money.


Based on these facts, we find that the parties had equal bargaining power when the parties entered into the agreement.  Regarding the amount paid for the release, the employee testified that at time of the C&R he had some low back pain with occasional left leg pain.  For these symptoms, he was given aspirin or Tylenol and some spinal adjustments.  He was, however, able to work while in prison and later until April 1991, when he filed a notice of injury stating he suffered a low back injury while working for Alaska Corporation.  Based an these facts, we find that the amount paid to Jacobs in 1985 was reasonable for the nature of his injury at that time.


Based on these findings, we conclude that Jacobs did enter into the release with the necessary intent to discharge his disability.


ORDER

The employer's petition, to dismiss Jacobs' claim to set aside the compromise and release agreement approved by the board on September 13, 1985, is granted.


Dated at Anchorage, Alaska this 25th day of August 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder 


Russell E. Mulder, Esq.,



Designated Chairman



 /s/ Michael McKenna 


Michael McKenna, Member



 /s/ Robert W. Nestel 


Robert Nestel, Member

REM:dt


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of David E. Jacobs, employee/applicant; v. Ketchikan Gateway Borough, employer; and Fireman's Fund Insurance Company, insurer/defendants; Case No. 8330603; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 25th day of August 1992.



Dwayne Townes, Clerk
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    �Since this matter is before us on the employer's petition to dismiss, we will not address the other issues at this time.


    �2 We decline the employer's invitation to apply Clark v. Municipality of Anchorage, 777 P.2d 1159, 1161 n.3 (Alaska) because the Alaska Supreme court only suggested in that case that standards set forth in Witt for setting aside a release in a tort action might not apply to a release in a workers' compensation claim.  Because the Court in Clark did not provide a different test, we will apply the Witt analysis which we consider appropriate.







