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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

SCOTT PAYNE,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 9106034


v.
)



)
AWCB Decision No. 92-0208

BERING SEA PERSONNEL, INC.,
)



)
Filed with AWCB Anchorage


and
)
August 27, 1992



)

ALASKA NATIONAL 
)

INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


On August 14, 1992, we heard the employee's claim to reverse the Reemployment Benefits Administrator's (RBA) decision of June 23, 1992, which found him ineligible for reemployment benefits.  The employee was neither present nor represented by counsel.  The employer and its insurer (employer) were represented by attorney Richard Wagg.  The record closed at the conclusion of the hearing.


PROCEEDINGS

On June 23, 1992, the RBA wrote a decision denying Paynes' claim for reemployment benefits under AS 23.30.041. The basis for this decision was that the employee's physician examined him and found he had not suffered a permanent impairment. AS 23.30.041(f) (3) specifically states‑ "An employee is not eligible for reemployment benefits if at the time of medical stability no permanent impairment is identified or expected." (Emphasis added).


At the bottom of the RBA's decision was the following statement: "If you disagree with my decision, you have ten days from the date of this notice to complete and return the attached Application for Adjustment of Claim." (emphasis in original).


On July 16, 1992, Payne filed an application for adjustment of claim requesting permanent partial impairments compensation (PPI) in the lump sum amount of $75,000, medical costs (if needed), transportation costs (if needed), vocational rehabilitation, compensation rate adjustment, and review of the RBA's decision.  The employee's reasons for filing the application were:


Your decision is unjust/ You say I can not return to past work experience & I'm unable to work for my former employer, Bering Sea Personnel, yet you say I have no disability BE REAL!  You've scarred my work record & I will not be punished for doing my job & doing it very well ‑‑ (Let alone pain & misery). 

(emphasis in original).


The record shows that a hearing on Payne's claim was set for August 14, 1992, and a copy of the notice of hearing was served upon him at his home in Kalispell, Montana on July 28, 1992,


The hearing on the employee's claim began on August 14, 1992, at 10:12 a.m. and concluded at 10:22.  Before the hearing, the board's chairman checked with the office staff and was advised that the employee had not telephoned that morning or any time before.  Because the employee was not present, not represented by counsel, and had not called our office that morning to get a specific hearing time, we heard the employer's case in chief and closed the record.  We exercised our authority under 8 AAC 45.070(f)(1) to hear the claim.


In the afternoon of August 14, 1992, Workers' Compensation Officer, Paul Grossi, received a telephone call from Payne.  The employee explained that he had been by his telephone that day awaiting our call which, obviously, he did not receive.  This information was conveyed to designated chairman Russell Mulder, who chaired the board panel which heard Payne's claim earlier that morning.  Mulder again reviewed the file and found memorandum to the file which stated that the employee had called the author of the memorandum on July 31, 1992, confirming the hearing date.  The memorandum concluded: "He said he will be waiting for a collect call at 406/257‑0566.  He may then want to turn around and call the board directly to reduce the cost of the telephone call."


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Based on the memorandum of July 31, 1992, it is obvious that we were in error in proceeding with the August 14, 1992 hearing without first telephoning the employee in Kalispell, Montana.  Accordingly, we conclude that the hearing held on August 14, 1992, was invalid and without effect because the employee was denied his right to participate.  The employee is advised to contact Mr. Grossi at his earliest convenience to establish a hearing date as soon as possible.  The board would like to offer its sincerest apology to Mr. Payne for any inconvenience or distress its action has caused him.


ORDER
The hearing in this matter held without the employee's participation on August 14, 1992, is invalid and without effect.Another hearing on this claim shall be scheduled as soon as possible.


Dated at Anchorage, Alaska this 27th day of August, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder 


Russell E. Mulder, Esq.,



Designated Chairman



 /s/ D.F. Smith 


Darrell Smith, Member

REM:dt


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Scott T. Payne, employee/applicant; v. Bering Sea Personnel, Inc., employer; and Alaska National Insurance company, insurer/defendants; Case No. 9106034; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 27th day of August, 1992.



Dwayne Townes, Clerk
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