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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MARLA GILLMORE,
)



)


Employee,
)
DECISION AND ORDER


  Respondent,
)



)
AWCB Case No. 8520540


v.
)



)
AWCB Decision No. 92-0212

STANLEY SMITH SECURITY,
)



)
Filed with AWCB Fairbanks


Employer,
)
September 1, 1992



)


and
)



)

NATIONAL UNION FIRE INSURANCE,
)



)


Insurer,
)


  Petitioners.
)

                                                             
)


We are deciding this Petition for Modification in Fairbanks, Alaska.  Attorney Dennis Cook represents the petitioning employer and insurer; and paralegal Peter Stepovich represented the responding employee.  On our own notion we closed the record on this matter when we met to hear cases on September 1, 1992.


ISSUE

Shall we modify our August 19, 1992 decision and order on this case, AWCB Case No. 8520540, under AS 23.30.130 to include reference to the employer's offer to send the employee to a pain clinic?


SUMMARY OF THE EVIDENCE

The employee injured her low back when she fell on an escalator on August 24, 1985.  The history of her medical treatment, subsequent work, and litigation are described in our

decision and order of August 19, 1992.  We here incorporate that discussion by reference.


The employee’s Application for Adjustment of Claim dated August 2, 1991 requested temporary total disability benefits, a compensation rate increase, vocational rehabilitation, medical benefits, penalty, interest, attorney fees, and legal costs.  The employer disputed most of these benefits, requested restrictions on her medication use, and requested that she be required to attend a pain clinic.


In our decision of August 19, 1992 we found a dispute in medical opinion between physicians retained by the employee and employer, and so we ordered an independent medical examination to address the points raised by the parties.  We retained jurisdiction pending receipt of that report.


The employer filed a Petition to Modify that decision and order, dated August 25, 1992, requesting us to incorporate the following additional language into the summary of the evidence

section of our August 19, 1992 decision:


Employer offered to send employee to the Providence Hospital Pain Management Program in Anchorage by its letter of August 22, 1990.  Employee declined to attend. In his report of August 6, 1991, Dr. Michael H. Newman of Anchorage noted that the employee may be a candidate for a pain clinic."

It contended that the evidence summary section of that decision may be cited in future decisions, and that the summary will be relied upon by the independent medical examination physician.  It argued that for those reasons the evidence summary should contain the suggested language.


Because the arrangements for the independent medical examinations are in progress, we wish to avoid procedural confusion.  Consequently, we took jurisdiction over the petition under our broad authority at AS 23.30.135 to resolve the matter when we next met, September 1, 1992.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.130(a) provides:


Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in the determination of a fact, the board may, before one year after the date of the last payment of compensation, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case in accordance with the procedure prescribed in respect of claims in AS 23.30.110. In accordance with AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation.


Our Supreme Court discussed S130 in Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1987).  Quoting from O'Keeffe v. Aerojet General Shipyards, Inc., 404 U.S. 254, 256 (1971) the court stated: "The plain import of this amendment [adding 'mistake in a determination of fact as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted.”


The Court went on to say:


The concept of mistake requires careful interpretation.  It is clear that an allegation of mistake should not be allowed to become a back‑door route to retrying a case because one party thinks he can make a better showing on the second attempt. 3 Larson,  Law of Workmen's Compensation §81.52, at 354.8 (1971).


Although the Board 'may' review a compensation case, and this review can consist merely of further reflection on the evidence initially submitted, it is an altogether different matter to hold that the Board must go over all prior evidence every time an action is instituted under AS 23.30.130(a). Such a requirement would rob the Board of the discretion so emphatically upheld in O’Keeffe v. Aerojet‑General Shipyards, Inc., supra.

Id. at 169.


Our purpose in preparing evidence summaries for our decisions and orders is simply to recite the evidence relevant and material to the specific disputes we are attempting to resolve in our findings of fact and conclusions of law. In a case with an extended and convoluted history such as this one, we cannot pretend to be able to recite a complete record of the evidence available in the record.


Our conclusion was that an independent medical examination was needed because two of the physicians were in flat contradiction, on a number of points in their opinions.  One of these points of dispute was over the need for a pain clinic program.  We recited the specific evidence of dispute on which we based our decision.  While Dr. Newman's opinion and the employer's offer may be important evidence for other disputes that may arise in the future related to a pain clinic program, they were not the basis for our order on August 19, 1992.


Although our decisions on this case may be of some interest to the independent medical evaluation physician for understanding the legal context surrounding the employee’s medical condition, the doctor's medical opinion must be based on the primary medical evidence in the case: the medical records and the independent examination.  We do not believe that a competent physician would rely on the secondary interpretation of the medical history by the non‑physician members of the Alaska Workers' Compensation Board.


We can find no change of circumstances or mistakes of law on which to base a modification of our decision.  We conclude that the petition must be denied.


Dated at Fairbanks, Alaska this 1st day of September, 1992.

ALASKA WORKERS' COMPENSATION BOARD



 /s/ William Walters 


William Walters, 



Designated Chairman



 /s/ Steve M. Thompson 


Steve Thompson, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Marla Gillmore, employee/applicant; v. Stanley Smith Security, employer; and National Union Fire Insurance, insurer/defendants; Case No. 8520540; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 1st day of September, 1992.



Sylvia Kelley, WCO
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