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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

PENNY (WITHROW) BAKER,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 9004274


v.
)



)
AWCB Decision No. 92-0213

CRAWFORD & COMPANY,
)



)
Filed with AWCB Fairbanks


Employer,
)
September 1, 1992



)


and
)



)

NATIONAL UNION FIRE INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


We heard this claim on August 19, 1992, in Fairbanks, Alaska.  Attorney Michael Stepovich filed the legal brief but paralegal Peter Stepovich represented the applicant employee at the hearing.  Attorney Dennis Cook represented the defendant employer and insurer.  We closed the record at the conclusion of the hearing.


ISSUES

1. Is the employee entitled to temporary partial disability (TPD) benefits from May 25, 1991 through November, 1991, under AS 23.30.200?


2. Is the employee entitled to certain disputed medical benefits and related transportation costs under AS 23.30.095 (a) and 8 AAC 45.084?


3. Is the employer liable under AS 23.30.030(4) and (7), AS 23.30.155(d) and (o), or AS 23.30.247 for mishandling of this claim or for harassment?


4. Is the employee entitled to a penalty under AS 23.30.155(e)?


5. Is the employee entitled to interest on unpaid compensation?


6.Is the employee entitled to attorney fees and costs under AS 23.30.145?


SUMMARY OF THE RELEVANT EVIDENCE

The employee injured her neck on October 30, 1986 working for Rocket Surplus/Alaska Sportsman's Mall when a case of tarps fell on her head.  She underwent discectomy and interbody cervical fusion at C5‑6 and 6‑7 by Young Ha, M. D., on October 23, 1987.  Dr. Ha performed a C5‑6 refusion on September 20, 1988.  She entered a vocational rehabilitation program retraining her to be a legal secretary, then settled all benefits save medical care in a Compromise and Release agreement dated November 15, 1988.


While working in a clerical position for the defendant employer, Crawford and Company, on February 11, 1990, she was attacked by a deranged person who came into the office off the street, striking her on the side of her head with a coffee mug.  Her cervical symptoms resumed; and psychiatrist Jeffrey Partnow, M.D., and mental health clinician Michael McGowan, treated her for stress symptoms related to the assault.  Alaska Sportman's Mall and the employer disputed liability for her condition.  We found the employer liable for compensation for her cervical aggravation and stress symptoms under the last injurious exposure rule in our decision on that dispute, AWCB No. 91‑0058 (February 28, 1991).


The employee continued to seek treatment for her physical and psychological symptoms, coming under the care of orthopedist Edwin Lindig, M.D., psychiatrist Robert Schults, M.D., and counselor Michael Schmoker, a licensed clinical social worker.  She was treated with a variety of medications, biofeedback, counseling, and physical therapy, Dr. Schults, M. D. , diagnosed the employee to be suffering from post‑traumatic stress disorder.


The employee began to work for the Fairbanks Resource Agency on May 25, 1991, approximately half‑time.  Dr. Lindig approved her work, and released her to attempt to increase her hours to full employment on June 12, 1991, and July 17, 1991.  She did manage to secure some additional hours of work there, but was unable to locate full‑time work.  The rehabilitation provider assigned to her case, Fortis, was not authorized by the employer to provide full reemployment services because she had previously been rehabilitated.


The Fairbanks Resource Agency terminated her employment on November 6, 1991, for absence from work.  At the hearing, the employee testified that these absences were stress‑related, arising from anticipation of workers’ compensation litigation scheduled for that month.


In a prehearing summary dated April 6, 1991 the employee requested TTD benefits from November 1, 1991 continuing, TPD benefits from May 25, 1991, through November 6, 1991, and certain medical benefits and their related transportation costs.  These benefits were disputed by the employer.  The employee was evaluated by psychiatrist Thomas Jewitt, M.D., psychologist David Sperbeck, Ph.D., and Shawn Hadley, M.D., in June and July of 1992.  Drs. Jewitt and Sperbeck both diagnosed post‑traumatic stress disorder related to the February 11, 1990 attack.  Both recommended continued medication and psychological therapy, and both felt that with treatment, she could eventually be returned to full work.  In her report of June 25, 1992, Dr. Hadley deferred to the psychological assessments of Jewitt and Sperbeck, but diagnosed a chronic pain syndrome.  She felt the attack of February 22, 1990, temporarily aggravated her cervical problems, but that the exacerbation had resolved and that she had returned to her preinjury physical condition.


Based an these medical evaluations, the employer paid TTD benefits beginning November 7, 1991, and related medical benefits, but still disputed entitlement to TPD benefits.  The matter came to a hearing on August 19, 1992.


At the hearing, Dr. Lindig testified that his release of the employee to work during the summer of 1991, was intended to be a trial release only.  He indicated he would have deferred to work restrictions imposed by a psychiatrist or counselor.


Mr. Schmoker testified that he had been treating the employee for post‑traumatic stress disorder since July 25, 1991.  He feels that stress from her psychological condition exacerbated her pain, and that she could work no longer in November 1991 because of her disorder and her claim‑related stress.  Although he did not limit her work during the summer of 1991, he testified that, in retrospect, she should not have attempted more than halftime work.


The employee testified concerning a long history of disputes over wages, working conditions, medical treatment, pharmaceuticals, transportation costs, medical evaluations, and her related Human Rights complaint.  She testified that numerous physicians have counseled her to settle her workers' compensation claim to avoid the continuing re‑aggravation of her psychological injury.


The employer submitted documentation of paid transportation costs related to her treatment. It represented that there are no outstanding disputed medical benefits or transportation costs.


The employee argued that she is entitled to TPD benefits during the period of her employment with the Fairbanks Resource Agency.  Although no specific medical treatment or transportation costs remain in dispute, she noted that the employer had filed a Notice of Controversion on August 4, 1992, denying further medical benefits for the treatment of her cervical condition, based on Dr. Hadley’s report.  She reported that she had experienced difficulty in obtaining the prescriptions for treatment of her psychological difficulties as a result of the controversion. She argued that the controversion should be clarified so as not to affect her psychological treatment or treatment of stress‑related cervical problems.  She also argued that the employer should be hold liable under AS 23.30.030(4) and (7), .155(d) and (o), and .247 for harassment, and mishandling of this claim.  She claimed penalties, interest, statutory attorneys fees and itemized costs.


The employer argued that all benefits have been paid except the claimed TPD compensation.  It contended that the employee was not disabled or restricted from work during her employment with Fairbanks Resource Agency.  It argues that she has not been harassed and that she had stated no theory on which she could recover.  It pointed out that the claim for statutory minimum attorney fees is duplicative because the claim had been handled by a paralegal, whose hours were already reflected in the itemized legal costs.


The employee responded that the amount of benefits in dispute are small.  She argued that to fairly recompense her representative, the paralegal costs and statutory minimum attorney fees should be combined.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Temporary Partial Disability Benefits.


AS 23.30.200 provides, in part:


Temporary partial disability. (a) In case of temporary partial disability resulting in decrease of earning capacity the compensation shall be 80 percent of the difference between the injured Employee's spendable weekly wages before the injury and the wage earning capacity of the employee after the injury in the same or another employment, to be paid during the continuance of the disability, . . . .


The Alaska Workers’ Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." AS 23.30.265(10). In Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:


The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.


"AS 23.30.120(a)(1) creates the presumption of a compensable disability once the employee has established a preliminary link between employment and injury.” Wien Air Alaska v. Kramer, 807 P.2d 471, 474 (Alaska 1991).  That the employee suffered a work related injury for which he received compensation from [the employer] is sufficient to establish a preliminary link between his employment and his continuing disability thus implicating AS 23.30.120(a)." Id. at 474, n.6. We find the testimony of Mr. Schmoker, that the employee was not able to work more than part‑time during her employment with the Fairbanks Resource Agency, to be evidence establishing a preliminary link between the employee's work‑related psychological condition and a degree of disability from her work.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work related.  Veco v. Wolfer, 693 P.2d, 865, 870 (Alaska 1985), Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' an 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.’" Miller, 577 P. 2d at 1046 (quoting Thornton v. Alaska Workmen’s Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption; 1) producing affirmative evidence the injury was not disabling or 2) eliminating all reasonable possibilities the injury was disabling.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Veco 693 P.2d at 869.


Although Dr. Lindig's records indicated his permission for the employee to seek additional work during the summer of 1991, his testimony made it clear that the release was simply to attempt additional work.  He specifically testified that the release was strictly orthopedic and that he would defer to the employee's psychological care givers. We cannot find that Dr. Lindig's medical records provide affirmative evidence that her condition was not disabling, nor can we find that those records eliminate the possibility of partial disability.  The rest of the record concerning her ability to work during that time is based on Dr. Lindig's permission to seek work.  We cannot find substantial evidence to rebut the statutory presumption of compensability.  We must conclude the employee is entitled to the TPD benefits requested.

II. Medical Benefits and Related Transportation.


AS 23.30.095(a) requires employers to pay for the treatment necessitated by the nature of injury or the process of recovery up to two years after the injury date.  After the two years, we may authorize treatment necessary for the process of recovery.  "If the treatment is necessary to prevent the deterioration of the patient's condition and allow his continuing employment, it is compensable within the meaning of the statute," Wild v. Cook Inlet Pipeline,, No. 3AN‑80‑8083 (Alaska Super.  Ct.  Jan. 17, 1983);see accord Dorman v. State, No, 3AN‑83‑551 at 9 (Alaska Super.  Ct.  February 22, 1984).  Travel related to treatment is payable under 8 AAC 45.084. In Anchorage v. Carter, 818 P.2d 661, 664, 665 (Alaska 1991), the Alaska Supreme Court applied the presumption of compensability at AS 23.30.120(a) to continuing claims for medical treatment.


In the case before us, the parties showed no clear dispute over medical care or related transportation expenses.  Consequently, the issue is not ripe for any decision from us.  Nevertheless, the evidence presented during the hearing indicates a potential dispute over the interpretation and application of the employer's partial controversion of medical benefits an August 4, 1992.  We retain jurisdiction over this issue under AS 23.30.095(a) pending the clarification of this matter.  We direct the parties to report to the Fairbanks Workers' Compensation Officer whether or not this issue has resolved within 45 days of the issuance of this decision and order.

III. Harassment.


AS 23.30.030 provides, in part:


(4) The insurer will promptly pay to the person entitled to them the benefits conferred by this chapter, including physician's fees, nurse's charges, hospital services, hospital supplies, medicines, prosthetic devices, transportation charges to the nearest point where adequate medical facilities are available, burial expenses, and all installments of compensation or death benefits awarded or agreed upon under this chapter . . . .


(7) If the insurer fails or refuses to pay a final award or judgment (except during the pendency of an appeal) made against it, or its insured, or if it fails or refuses to comply with a provision of this chapter, the insurance commissioner shall revoke the approval of the policy form, and may not accept further proofs of insurance from it until it has paid the award or judgment or has complied with the violated provision of this chapter, and has resubmitted its policy form and received the approval of the form by the insurance commissioner.


AS 23.30.155 provides, in part:


(d) If the employer controverts the right to compensation the employer shall file with the board and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death.  If the employer controverts the right to compensation after payments have begun the employer shall file with the board and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due.  When payment of temporary disability benefits is controverted solely on the grounds that another employer or another insurer of the same employer may be responsible for all or a portion of the benefits, the most recent employer or insurer who is party to the claim and who may be liable shall make the payments during the pendency of the dispute. when a final determination of liability is made, any reimbursement required, including interest at the statutory rate, and all costs and attorney's fees incurred by the prevailing employer shall be made within 14 days of the determination.


. . . 


(o) The board shall promptly notify the division of insurance if the board determines that the employer's insurer has frivolously or unfairly controverted compensation due under this chapter.  After receiving notice from the board, the division of insurance shall determine if the insurer has committed an unfair claim settlement practice under AS 21.36.125.


AS 23.30.247(a) provides:


Discrimination prohibited. (a) An employer may not discriminate in hiring, promotion, or retention policies or practices against an employee who has in good faith filed a claim for or received benefits under this chapter.  An employer who violates this section is liable to the employee for damages to be assessed by the court in a private civil action.


The employee raised the issue of harassment and mishandling of her claim in her pleadings, but did not specify the legal basis of any possible recovery.  In the hearing, the employee testified concerning the series of difficulties she suffered in her employment and in the pursuit of her claim; and she referred to the statutory provisions cited above.  Regrettably, the employee did not offer argument over how these provisions should be applied to her case.  Accordingly we will try to interpret the provisions on our own initiative.


AS 23.30.030 requires prompt payment of installments of compensation awarded or agreed upon, threatening revocation of policy approval for non‑compliance. In this case, TPD benefits had not been awarded or agreed upon, and the issue had not even been raised until long after the period for which they are claimed.  We cannot find this section of the law applicable.


AS 23.30.155(o) provides a penalty for frivolous controversions of benefits.  Presuming that the employee intends this to apply to the TPD benefit dispute, we note that the employer filed no Notice of Controversion on this point.  We additionally note that even if a controversion had been filed, the medical records of Dr. Lindig did indicate the employee's release to seek full‑time work and he did not clarify his records until the hearing.   Considering this evidence, we could not find a controversion to have been frivolous in any event.


AS 23.30.247(a) provides a private right of action to injured workers suffering job discrimination in hiring, promotion, or retention.  We do not have jurisdiction over private rights of action, which must be brought in civil court.  Additionally there is no evidence of the employee suffering discharge or losing a promotion as a result of her Workers’ Compensation claim. Once again, we do not find this section applicable to the case. We conclude that we must deny recovery under these sections of the statute.

IV. Penalty.


AS 23.30.155(e) provides:


(e)If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.


We have awarded the claimed TPD benefits, for which the employer failed to file Notice of Controversion as required by AS 23.30.155(d) and (e).  We conclude that a penalty is due, absent our excuse of the employer's failure to pay.  At the time of the employee's work for the Fairbanks Resource Agency she was actively seeking full‑time employment with her physician's approval, and her counselor had ordered no restrictions as yet.  Additionally, the employee did not raise a claim for TPD benefits until many months after those benefits would have been due.  Under these circumstances, we find the employer could not reasonably have been expected to know that TPD benefits were due at the time.  Accordingly, we would excuse any possible penalty. See, Phillips v. Nabors Alaska Drilling, Inc., 740 P.2d 457, 461 (Alaska 1987).

V. Interest.


In Land & Marine Rental Company v. Rawls, 688 P.2d 1187, 1192 (Alaska 1984), the Alaska Supreme Court held "that a worker's compensation awards or any part thereof, shall accrue lawful interest, as allowed under AS 45.45.010, which provides a rate of interest of 10.5 percent a year and no more on money after it is due, from the date it should have been paid." The court’s rationale is that the applicant has lost the use (hence, interest) on any money withheld, and should be compensated. In accordance with the court’s decision in Rawls, we award interest on the additional benefits awarded to the employee by this decision.

VI. Attorney Fees and Legal Costs.


AS 23.30.145 provides, in part:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


The employee has retained an attorney and incurred costs in the partially successful prosecution of this claim.  We find that attorney fees and costs are due under AS 23.30.145. Although the employer contends that statutory minimum attorney fees and the itemized paralegal costs are duplicative because the paralegal handled the case, the record reflects that the case was handled under the supervision of attorney Michael Stepovich, who submitted a legal brief. Accordingly, we find that statutory minimum attorney fees are due under AS 23.30.145(a) on the benefits awarded in this decision.  We find the itemized costs reasonable for the prosecution of this case and award them under AS 23.30.145(b).


ORDER

1. The employee is entitled to temporary partial disability benefits under AS 21.30.200 from May 25, 1991 through November 6, 1991.


2. We retain jurisdiction over the employee's claim for medical and related benefits under AS 23.30.095 (a) , pursuant to the terms of this decision.


3. The employees claim of harassment and mishandling is denied and dismissed for failure to state legal grounds on which she can recover.


4. The employee's claim for a penalty under AS 23.30.155(a) is denied and dismissed.


5. The employee is entitled to interest on the benefits awarded in this decision at the rate of 10.5 percent per annum.


6. The employee is entitled to a statutory minimum attorney fee under AS 23.30.145(a) on the benefits awarded in this decision.  She is also entitled to reasonable costs under AS 23.30.145(b), as itemized.


Dated at Fairbanks, Alaska this 1st day of September, 1992.



ALASKA WORKERS’ COMPENSATION BOARD



 /s/ William Walters 


William Walters, 



Designated Chairman



 /s/ Steve M. Thompson 


Steve Thompson, Member

WW/fm


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Penny (Withrow) Baker, employee/applicant, v. Crawford & Co., employer; and National Union Fire Insurance Co., insurer/defendants; Case NO. 9004274; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 1st day of September, 1992.



Sylvia Kelly, WCO, Clerk
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