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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

WINSLOW D. DEVEROUX,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8101279


v.
)



)
AWCB Decision No. 92-0214

ATCO STRUCTURES, INC.,
)



)
Filed with AWCB Anchorage


Employer,
)
September 2, 1992



)


and
)



)

INDUSTRIAL INDEMNITY COMPANY,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


Employee's claim was scheduled for hearing at Anchorage, Alaska, on August 27, 1992.  Employee was present and represented himself.  Defendants were represented by attorney Richard Wagg.  After some preliminary discussion and stipulations, the hearing was continued to allow Employee time to make his physicians available for cross‑examination.  We entered an oral order continuing the hearing. We hereby memorialize our actions and the parties’ stipulations.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

At the hearing Employee testified under oath and acknowledged Defendants' payments of temporary total disability (TTD) benefits for the periods of August 25, 1981 through December 31, 1981, and again from June 8, 1283 through July 4, 1983, and from August 13, 1990 through August 1, 1991.  Employee did not recall being paid permanent partial disability benefits for $403.20 in March of 1984.  Employee indicated he seeks TTD benefits from August 2, 1991 to the present and continuing.


He is also asking for permanent partial disability benefits.  Employee is requesting interest on any disability benefits we award.


Employee stated he wanted his compensation benefits to be paid in the amount of $400.00 every two weeks.  Defendants and the designated chairman pointed out that if he is entitled to workers' compensation disability benefits, his rate is $292.00 per week or $584.00 every two weeks, which was more than he was asking for. He testified he understood this and was not seeking to change his compensation rate, but would accept $584.00 every two weeks.


Employee stated he wanted to be reimbursed for travel expenses for medical care.  Employee testified that until three months ago he lived in Panoramic View apartments on Government Hill in Anchorage, Alaska.  He testified he believed it was four or five miles one‑way to the office of W. Scott Holderness, M.D., who appears to have been his primary physician.  Defendants stated they were not objecting to paying the travel expenses, but they had been waiting for Employee to provide information about the mileage and dates of travel.  They did not object to Employee's estimate of five miles to Dr. Holderness' office.


The designated chairman noted that most of the physicians Employee has seen have offices in the same neighborhood as Dr. Holderness.  Although Defendants dispute the need for the surgery performed in 1991, they admit they are responsible for payment of medical treatment received before that date and some office visits after that date.  The parties stipulated Employee would be paid mileage based on the assumption that he traveled five miles one‑way to the doctor's office.  Defendants agreed to review the medical records in their possession and pay Employee for his visits to doctors for treatment which they acknowledge is compensable.  Under our regulations, mileage is to be paid at the rate of 30 cents per mile.


Employee wants us to order Defendants to pay for his surgery, visits to his doctors, and physical therapy.  Employee testified that these bills have been paid by medical coupons from the State of Alaska, Department of Health and Social Services.


Defendants indicated they did not have copies of prescriptions for physical therapy or records of the therapy treatments.  Defendants reminded us that they had objected to our relying upon certain medical reports unless they had the opportunity to cross‑examine the physician who wrote the report.  Because Dr. Voke is the only physician who has been deposed, this means the only medical records we could consider in connection with Employee's claim were Dr. Voke's reports.


The designated chairman explained to Employee that Defendants have the right to ask questions of his physicians, and that we cannot use his physicians' opinions in making a decision about his claim unless Defendants have had the chance to ask their questions.  The designated chairman indicated that if the Board could only use Dr. Voke's reports and testimony, Employee was not likely to win his claim.


Because it was not clear from our file that the effect of Defendants' request for cross examination had been explained to Employee,
 the hearing was continued to allow Employee time to talk to Dr. Wickler and Dr. Holderness and ask if they would be willing to be available to answer Defendants, questions. 8 AAC 45.074(a)(5).  Employee was told to talk to the doctors, and have them call Mr. Wagg to arrange a time for them to be questioned.  When a time has been established, Mr. Wagg is to phone the designated chairman and arrangements will be made to record the doctors' testimony for the continuation of this hearing.  Employee indicated he understood what he needed to do.


Employee was also told that if he wanted us to decide whether Defendants must reimburse the State of Alaska, Department of Health and Social Services for his physical therapy, he must get copies of the prescriptions written by Dr. Holderness for physical therapy, as well as copies of the physical therapy records and bills.  He must file copies of the prescriptions and therapy treatment records with us and give a copy to Mr. Wagg.


After Employee has talked to Dr. Wickler and Dr.Holderness about being available for questioning by Mr. Wagg and after Employee has filed copies with us and given copies to Mr. Wagg of his physical therapy prescriptions and physical therapy treatment records, he may file an affidavit of readiness and we will schedule the continuation of his hearing. If Employee does not talk to the doctors or get the copies of his physical therapy records but wants to continue with the hearing on his claim anyway, he must also file an affidavit of readiness before we will reschedule the hearing.  However, we remind Employee that if he does not make arrangements for his doctors to be questioned by Mr. Wagg or get the physical therapy records, he is likely to lose his claim because we won't have the evidence available that we need to make a decision.  Even if he does these things, he may still not win his claim, but at least we would be making a decision based on all the information.


ORDER

1. The hearing on Employee's claim is continued so Employee may have a chance to get the evidence which we explained he needs in order for us to decide his claim. When Employee is ready to have us hear his claim, he must file an affidavit of readiness for hearing.


2. Defendants shall pay mileage for Employee's travel for medical treatment in accordance with this decision.


Dated at Anchorage, Alaska this 2nd day of September, 1992.



ALASKA WORKERS’ COMPENSATION BOARD



 /s/ Rebecca Ostrom 


Rebecca Ostrom, 



Designated Chairman



 /s/ Robert W. Nestel 


Robert W. Nestel, Member



 /s/ D.F. Smith 


Darrell F. Smith, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Winslow D. Deveroux, employee/applicant; v. ATCO Structures, Inc., employer; and Industrial Indemnity Company, insurer/defendants; Case No. 8101279; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 2nd day of September, 1992.



Charles Davis, Clerk
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    �The pre�hearing conference summary of May 8, 1992, indicates that Defendants would schedule the depositions of Dr. Voke, Dr. Holderness, and Dr. Wickler.  The July 10, 1992 pre�hearing conference summary states that Dr. Voke had been deposed and no further discovery was required.







