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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

BEN DOWNING,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8417111


v.
)



)
AWCB Decision No. 92-0216

VECO, INC.,

)



)
Filed with AWCB Fairbanks


Employer,
)
September 10, 1992



)


and
)



)

AIGA,

)



)


Insurer,
)


  Defendants.
)

                                                             
)


We heard this claim on September 1, 1992 in Fairbanks, Alaska.  Attorney Leonard Kenworthy represented the applicant employee; attorneys Richard Wagg and Lee Glass, M.D., represented the defendant employer and insurer.


ISSUES

Are the Medical complications from the employee's gastrointestinal and liver conditions related to his injury of August 8, 1989 in such a way as to render them compensable?


SUMMARY OF THE RELEVANT EVIDENCE


On August 8, 1984 the employee suffered a fractured right ankle in a lumber? accident while working as a driver for the employer on Alaska's North Slope.  He was flown out to Fairbanks by the employer, and he underwent ankle repair surgery by George Vrablik, M.D., on the following day and was prescribed Tylenol 3 and Mepergan Fortis.  Dr. Vrablik surgically removed metal hardware from the joint on October 4, 1984, and prescribed him Keflex on October 29, 1984.  On November 16, 1984 Dr. Vrablik prescribed physical therapy ultrasound, and Motrin.  On December 31, 1984 he was treated for edema of the ankle with Tylox.  On January 7, 1985 Dr. Vrablik diagnosed reflex sympathetic dystrophy.


On February 13, 1985 he came under the care of George Brown, M.D. , who found the injury medically stable, but on February 25, 1985, found him unable to return to work and ordered physical therapy.  Dr. Brown treated him with Indocin, Keflex, and Tylenol 3 for infection on March 10, 1985.  Dr. Brown subsequently hospitalized him for the infection, and in consultation with Richard Burger, M.D., diagnosed osteomyelitis following a gallium scan on March 21, 1985.  He was subsequently placed on an I.V. antibiotic, Vancomycin.  He was discharged on July 26, 1985, and prescribed Ludiomil for depression.


On August 8, 1985 the employee suffered copious G.I. bleeding, repeatedly vomiting the blood.  He was admitted to the hospital on August 9, 1985.  There he underwent endoscopy, which Dr. Burger reported to show moderate gastritis and generalized esophagitis.  He found no varices or gastric ulceration.  Dr. Burger diagnosed stress gastritis.  He was given a blood transfusion and put on I.V. Zantac and antacids.  He was physically ready to leave the hospital within a week but Dr. Burger referred him to psychiatrist Irvin Rothrock, M.D., who diagnosed work related adjustment reaction and depression.  Both doctors discharged him September 22, 1985, prescribing Ludiomil, Zantac and Darbid.


On December 19, 1985 he suffered a mild gastric bleed, and was treated on an outpatient basis with Zantac and Darbid. On February 2, 1986 he came to the hospital emergency room with a massive, third G.I. bleed.  Dr. Burger performed an endoscope examination, taking a biopsy and seeing severe diffuse gastritis inflammation.  He was noted to be taking Zantac, Gluteomel, Feldene, and Tylenol 3. A pathology report on February 3, 1986 found the biopsy to show normal gastric mucosa.  A few days later Dr. Burger did another endoscopic examination this time discovering a large varix in the lower esophagus and associated cherry red spots.  There were no ulcerations but the gastric lining was slightly inflamed.  The doctor now suspected a liver condition producing the swollen veins in the esophagus.  A liver biopsy on March 7, 1986 revealed cirrhosis.


The patient was referred to gastroenterologist Richard Farleigh, M.D.,in Anchorage, who performed another endoscopic examination on April 2, 1986.  He found the gastritis to be resolving, but discovered esophageal varices, and prominent gastric veins and folds.  Dr. Farleigh diagnosed old, stable hepatatic cirrhosis of undetermined origin, and portal hypertension.  He felt the bleeding could have resulted from the varices or from the gastritis exacerbated by the portal hypertension.  He offered to perform sclerotherapy to scar the varices closed, or to perform shunt surgery to relieve the portal hypertension.  On April 7, 1986 Dr. Farleigh had a second liver biopsy performed, confirming stable non‑active cirrhosis.


Dr. Burger referred the employee to Michael Flannery, M.D., who performed a splenorenal shunt surgery an May 22, 1986.  Nevertheless, the employee was readmitted to the hospital by Dr. Burger on June 3, 1986 with hyper G.I. hemorrhaging.  A Venogram showed closure of the shunt. On June 11, 1986 he underwent surgical removal of the spleen and creation of a side portocaval shunt.  The employee began to show psychological aberration and by August 12, 1986 Dr. Burger diagnosed profound hepatic encephalopathy secondary to his liver's failure to adequately filter blood toxins.  He treated this with large doses of Lactulore and Neomycin.  The employee was referred to psychiatrist Ronald Martin, M.D., for treatment of severe depression.  Dr. Burger discharged the employee from the hospital on September 3, 1986.  The employee continued under the care of Drs.  Burger and Martin for reflex sympathetic dystrophy, depression, hepatic encephalopathy, ascites and edema.  He subsequently moved to Florida.


The employer provided vocational rehabilitation benefits for the employee's ankle injury through Northern Rehabilitation services, but on October 10, 1986 the rehabilitation provider reported that vocational services had been suspended as a result of the serious liver disorder.  The employee filed an Application for Adjustment of Claim dated June 9, 1987, claiming that medical complications from the work injury resulted in liver and spleen damage which should be compensable. The employer filed an answer to the employee's application on June 22, 1987, admitting liability only for the damage to the ankles but denying all other claims.


The parties consulted a number of gastrointestinal experts who examined the medical record and provided depositions and testimony for the hearing on September 1, 1992.  Michael Levinson, M.D., specialist in gastroenterologic critical care indicated in his deposition that the employee's ankle injury complications are totally unrelated to his gastric and liver problems. (Dr.  Levinson dep. pp.9,16.) He felt the bleeding came from varices(id. p.15), probably caused by cirrhosis related to diabetes (id. pp.17,18). He believes Dr. Burger missed the varices during the first endoscope examination because they had collapsed from loss of blood. (Id. p.51.) The gastritis discovered during that endoscopy was not the sort to bleed. (Id. pp. 19,31,32,48,72.) He did not believe the employee's medications affected the bleeding. (Id. pp.18,38.) He believed that any necessary surgery would have been needed with or without the ankle injury.(Id. p.32.) Dr. Levinson would have recommended sclerotherapy to  attempt to sear the lesions closed, not surgery. (Id. p.117.)


At the hearing Dr. Levinson testified that a complete review of all the medical records at the Fairbanks Memorial Hospital confirmed his earlier opinion that the bleeding came from upper G.I. varices.  He felt the biopsy showing the stomach lining to be normal was telling: the lining would not have produced bleeding.  Since the description of the stomach was similar for the bleeding episodes, he believes varices were the cause in each case.  His examination of the complete records did change his opinion on one point.  He now believes the surgeries were appropriate.  Because there was evidence of both gastric varices and esophageal varices, sclerotherapy would be inappropriate.  The treatment of one area would only exacerbate the pressure and evening in the other.  The other alternative treatment, H‑block medication, produces depression as a side effect. Because the employee already suffers severe depression that is not a possible remedy.  Dr. Levinson believes that the bleeding episode when the first shunt failed is a clear indication that the surgery was necessary and appropriate.


Steven J, Morris, M.D. , a gastroenterologist teaching at Emory University in Georgia, believed that the first two bleeding episodes arose from hemorrhaging gastritis, and the third one from varices. (Dr.  Morris dep. pp. 16,17.) He noted that the employee had been prescribed a substantial quantity of non‑steroidal anti‑inflammatory medications during this period, and believed these medications to have been a substantial cause of the gastritis and bleeding. (Id. p.18.) The twelve months of illness and hospitalization for the ankle injury also contributed to it. (Id. p.34.) He felt the surgery had been necessary only because the employee suffered repeated bleeding episodes (id. p. 42), and the shunt surgery caused the encephalopathy (id. p. 52).


Neil Kaplowitz, M.D., Chief of Gastroenterology and Hematology at Wadsworth Veterans Hospital, felt the employee's bleeding episodes were from gastritis bleeding secondary to the use of non‑steroidal anti‑inflamtories, exacerbated by portal hypertension; a situation commonly recognized in some other nations. (Dr.  Kaplowitz dep.,pp. 16,17.) He felt the gastritis bleeding was work related. (Id. pp.55,64.) He felt the shunt operations accelerated the process of liver failure, resulting in encephalopathy. (Id. pp. 18,20.)


Robert Resnick, M.D., a specialist in hematology and a professor at Harvard Medical School, believed that the employee's use of the non‑steroidal medications played a role in producing the first gastric bleeding incident, (Dr.  Resnick dep. pp. 15,20,21.) He was not certain what caused the second incident. (Id. p. 16).  He suspected hepatitis type c caused the liver damage (id. p. 24), but did not believe the liver disease was a significant factor in causing the bleeding incidents (id. p. 27).  He felt that Dr. Burger would have been able to see the varices in the first endoscope examination if they had been there. (Id. pp. 31,32,40,41.) He also believed that the shunt surgeries should never have been performed. (Id. p. 33.)


Dr. Farleigh did not believe the employee’s gastritis was of the sort to cause bleeding (Dr.  Farleigh dep. pp, 17, 19), through he could not rule out the possibility that his portal hypertension aggravated gastritis bleeding (id. p. 81).  He felt the employee bled from gastric varices (id . pp. 34,35); Burger would have seen the esophageal varices in the first endoscopy (id. p. 17), and sclerotherapy would not have stopped bleeding from esophageal varices (id. p. 38.) He did not feel the ulcerogenic medications or the gastritis aggravated the varices. (Id. pp. 35,36.)


Dr. Burger testified that, in retrospect, he believed all the bleeding incidents were the result of varices and not from the complications of the ankle injury. (Dr.  Burger dep. pp.13, 14, 58.) He did feel the gastritis probably contributed to the problem. (Id. pp. 59,60.) He suspected that the gastritis triggered the variceal bleeding in the first episode. (Id. p,29.)


The employee’s present physician in Florida, John Kennedy, M.D., felt that the employee suffered disturbance of mental awareness and acuity from encephalopathy.  He believed the employee is totally disabled from work. (Dr.  Kennedy dep.  P.7.)


The employee testified in his second deposition that he could not recall specific types, times, or quantities of medication taken during the period he suffered internal bleeding, (Downing 2nd dep. pp. 62,63.) At the hearing he testified that he threw away his old medications at Dr. Burger's request after his February 1986 bleeding incident.


The parties submitted legal memoranda and offered argument at the close of the hearing.  The employee argued that he suffered from longstanding cirrhosis, but only began to bleed after the stress of his ankle injury, its complications, and the related use of gastritis‑producing non‑steroidal anti‑inflammatory drugs.  He noted that some of the medical evidence indicates that the medications brought about or aggravated the bleeding.  In the absence of conclusive medical evidence he argued, the presumption must work in the employee's favor, citing the Alaska Supreme Court opinion in Grainger v. Alaska Workers’ Compensation Board, 805 P.2d 976 (Alaska 1991).  He also cited the court's decision in Cook v. AWCB, 476 P.2d 29 (Alaska 1970) for the proposition that the employer must be hold liable for disability from a non‑work condition if a work injury was a substantial factor in triggering that disabling condition.


The employer admitted liability for the employee's ankle injury and its complications.  It also admitted that the employee is at present totally disabled from his liver condition and its complications, but it argued that the ankle injury and his present disability are unrelated.  It pointed out that, in retrospect, the treating physicians ascribe the bleeding episodes to varices arising from the employee's portal hypertension and liver dysfunction.  The experts have varying and inconsistent conclusions, but Dr. Levinson, the only expert to review all the records, agreed with the treating physicians.  It noted that the actual prescriptions of non‑steroidal anti‑inflamatories were given at times remote from the bleeding episodes.  It contended that the preponderance of the medical evidence shows the employee's present disability to be unrelated to his work injury of August 8, 1984.


FINDINGS OF FACT AND CONCLUSIONS OF LAW


"AS 23.30.120(a)(1) creates the presumption of a compensable disability once the employee has established a preliminary link between employment and injury." Wien Air Alaska v. Kramer, 807 P.2d 471, 474 (Alaska 1991).  That the employee "suffered a work related injury for which he received compensation from [the employer] is sufficient to establish a preliminary link between his employment and his continuing disability thus implicating AS 23.30.120(a)." Id. at 474, n.6.  The opinion of Dr. Kaplowitz is that the non‑steroidal medications taken for the ankle injury produced hemorrhaging gastritis, which led his physicians to shunt surgery.  We find this to be a preliminary evidentiary link raising the statutory presumption of compensability.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work related.  Veco v. Wolfer 693 P. 2d, 865, 870 (Alaska 1985).  The Alaska Supreme Court "has consistently defined substantial evidence as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion." Miller, 577 P. 2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  In Fireman’s Fund American Insurance Cos. v. Gomes 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption 1) producing affirmative evidence the injury was not disabling or 2) eliminating all reasonable possibilities the injury was disabling.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Veco, 693 P.2d at 869.


Dr. Levinson pointed out affirmative evidence that indicates the bleeding episodes arose from portal hypertension and its resulting varices.  He also cited the endoscopy reports from several incidents and the normal gastric mucosa biopsy to show that the employee was not hemorrhaging from the use of the non‑steroidal medications in February 1986.  This evidence suggested the elimination of the work injury as a substantial factor in his present condition.  We find this to be substantial evidence rebutting the presumption of compensability.


When the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [triers of fact] that the asserted facts are probably true." Saxton v. Harris 395 P.2d 71,72 (Alaska 1964).


We find the record clear that, considering the contemporaneous gastric lining biopsy the bleeding in February of 1986 was not related to non‑steroidal medication.  The record is also clear that the bleeding episode after the initial shunt surgery was the result of portal hypertension and the clogging of the first shunt.  The employee testified he had thrown away his old medications by that time at the request of Dr. Burger.


Considering the uncertainty of whether or not the employee was actually taking non‑steroidal medication at the time of his bleeding episodes in August and December of 1985, considering the similarity of the symptoms of the various episodes, and considering the final evaluation of his case by his treating physicians we find the preponderance of the evidence to indicate that those two episodes were caused by portal hypertension as well. We can find no substantial role being played by the non‑steroidal medications in the episodes.  Consequently, we must find that complications from the shunt operations arose from his liver condition and his portal hypertension, unrelated to his work injury.


We additionally observe that even if we could find the bleeding episodes of August and December 1985 to have been secondary to his medication usage, the episode in March 1986 and the episode after his first shunt surgery clearly arose from his portal hypertension, demonstrating a need for precisely the types of surgery eventually performed.  The actual need for that surgery is unrelated to his ankle injury, and he would still have needed the treatment whether or not treating physicians misdiagnosed the bleeding of August and December, 1985.  We conclude the employee's claims against this employer for compensation based on his liver disease and it's complications must be denied.


ORDER

The employee's claim for benefits related to his liver disease and its complications is denied and dismissed.


Dated at Fairbanks, Alaska this 10th day of September, 1992.



ALASKA WORKERS’ COMPENSATION BOARD



 /s/ William S.L. Walters 


William Walters, 



Designated Chairman



 /s/ Steve M. Thompson 


Steve Thompson, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Ben Downing, employee/applicant; v. Veco, Inc., employer; and AIGA, insurer /defendants; Case No.8417111; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 10th day of September, 1992.



Sylvia Kelley, W.C.O
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