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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

BRYAN D. WATSON,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 9030744


v.
)



)
AWCB Decision No. 92-222

MI CONSTRUCTION,
)



)
Filed with AWCB Anchorage


Employer,
)
September 11, 1992



)


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


We heard this matter in Anchorage, Alaska on June 4 and July 2, 1992.  The employee was not present at the hearing
 but attorney James J. Hanlon represented him.  Attorney Trena L. Heikes represented the employer and its insurer.  The record remained open at the end of the hearing for submission of closing briefs.
 The record closed, and the matter was ready for deliberation, on August 12, 1992. On that date we held hearings in Anchorage for the first time after receiving the briefs. Since panel member Wertz was unavailable, however, the panel was unable to deliberate until the following week.


ISSUES

1. Was the employee "absent from the labor market" for 18 months or more of the two calendar years preceding his November 1990 injury?


2. What is the proper compensation rate calculation under either AS 23.30.220(a)(2), if the employee was absent from the labor market for 18 months or more, or AS 23.30.220(a)(1), if he was not absent for that period of time?


SUMMARY OF EVIDENCE

The employee, J. D. Listoe, Earl W. Francis, William Handrahan, and Michael Tittell testified concerning the employee's relationship to the labor market in 1988 and 1989 (the two calendar years preceding the employee's 1990 injury) . The employee and Jerry Owens testified about the employer's business and the employee's work in 1990.  Adjuster Sherry Arbuckle testified about several matters relating to the handling of the employee's claim and the information obtained about threats to the employee.


The employee testified in his August 9, 1991 deposition that in the latter part of 1982 and early 1983 he worked as a sales representative for a water company. (Watson Dep. at 32).  He was seriously injured in an assault in February 1983. (Id. at 33).  Within a year after the injury he began working, "different cash jobs, selling cars, money on the side." (Id. at 34).  From then until his job with the employer, he stated, "I've been working for cash." (Id. at 35).


He explained that, "in those days I was doing drugs and alcohol . . . .”  (Id. at 34).  "You got to remember I was a drinker, I made do with little things here and there, and my family sacrificed the difference back then.  They don't any more." (Id. at 37, 38).  He stated he has not used alcohol or drugs since September 1987. (Id. at 58, 59).


The employee stated that he lived in Oregon before moving to Alaska a year before his deposition. (Id. at 8).  Most of his time was spent traveling for "probably close to two years." (Id. at 9).  When asked if he worked in that period before coming to Alaska he stated, "I might have had a few cash things where I bought and sold some cars, but I really didn't make any money, so I stopped doing that." (Id. at 9).  When asked how he supported himself he stated, "Very well, thank you.  Like I said, I had money of my own put up." (Id. at 10).


Tittell, called as a rebuttal witness by the employee, testified he manages the Executive West Building in Anaheim, California.  One of the tenants in that building throughout 1988 and 1989 was Ready Car Co. The employee, who he knew as Dean Watson, negotiated the lease and signed on behalf of Ready Car Co. Phyllis Watson, the employee's spouse, was also involved in the rental agreement.  He identified hearing exhibits 6 and 7, an office lease and a rental application signed by the employee respectively, which were admitted without objection.


Tittell stated the employee's daughters ran the rented office but he saw the employee there about once a week.  The employee left the business in February or March 1990.  Toward the end Bill Handrahan and J. D. Listoe were involved with the business and paid the rent for about six months after the employee's departure.


J. D. Listoe testified he knew the employee, Bryan "Dean" Watson, for over seven years.  The employee ran a used car lot, Ready Car Co., in Anaheim, California.  He stated the employee worked steadily in 1988 and 1989.  The employee disappeared, owing him $30,000.00, but Listoe stated that situation angered him but did not affect his testimony.  He admitted threatening the employee with serious bodily harm during an interview by the insurer's private investigator.  However, he denied any actual intent to follow through on the threat and denied any association with organized crime.


On cross‑examination, Listoe stated he could not recall when the employee started or finished with Ready Car Co. He lent the employee money to buy more than 20 used cars.  Generally, the employee repaid the loans but when he left for Oregon $30,000.00 remained unpaid. He was convinced the employee had "ripped him off" because the money was not repaid, the employee disposed of a vehicle to which Listoe held title, and the employee obtained loans on one vehicle from both Listoe and Bill Handrahan.


William R. Handrahan testified he knew the employee for seven years and had been his next‑door neighbor.  Throughout 1988 and 1989 he saw the employee five or six times a week.  During that time the employee worked for Ready Car Co. He believed the business was owned by the employee's spouse.  He frequently visited the employee at the Ready Car Co. office.  He estimated that, "six months might be a fair figure that . . . I worked with Dean on, yes."


Handrahan testified that the employee traveled to California, from Oregon after moving, to buy cars.  The employee transported, or had shipped, vehicles from southern California to the Pacific Northwest.  He stated the employee worked as a used car salesman in Oregon after leaving California.


Handrahan stated he invested in the company and was owed $8,500.00. He was "very hostile" to the employee but that feeling did not keep him from testifying truthfully.  He denied telling the insurer's private investigator that J.D. Listoe was an "enforcer" for organized crime.  He testified the employee had stated that he was a member of a federal "witness protection" program.


Earl W. Francis testified, over the employee’s objection, that he was collection manager for Southern California Auto Auction from June 1989 until October 1991.  That business sells used cars wholesale to licensed auto dealers.  Ready Car Co. was a licensed dealer.  Throughout the period he worked he frequently saw the employee on the auction floor.  He identified hearing exhibits 1 through 5. They consisted of a dealer's surety bond, credit check authorization, registration agreement, seller's permit, and buyer's card applications, respectively.  These exhibits were admitted over the employee's objection.


The employee testified in rebuttal at hearing.
 He identified hearing exhibits 8 through 12.  Hearing exhibits 8 through 10 were a letter from a realty company concerning his home rental in Oregon, a parking lot receipt validated by an FBI office, and a letter from Senator Stevens' office regarding information requests to federal law enforcement agencies on the employee's behalf, respectively.  Hearing exhibit 11 was an auto auction identification card for J. D. Listoe.  Hearing exhibit 12 was an auto auction identification card and an Alaskan identification card for the employee.  We admitted them over the insurer's objection but we note that we do not have exhibit 8 in our file.


The employee admitted having a relationship to Ready Car Co.  His spouse owned the business, his daughters ran it, and he assisted them.  He instructed them in the paperwork.  He went to auto auctions and purchased vehicles.  He also bought and sold vehicles obtained for cash.  The work was sporadic.  He never spent 8 hours on the premises in any day.  The most hours worked in any week was less than 20.  He did no work for the company in 12 or 13 months of 1988 and 1989.  However, in some of the "zero" months he did do paperwork for the company.


The employee testified that he was manager of Ready Car Co. "in title only."  In order to get a salesman's license, for entry into auto auctions, his spouse filled out applications identifying him as manager of the company.  He objected to the admission of hearing exhibit 14, a copy of a business card identifying him as "district manager" of Ready Car Co., because the copy had not been shown to him.  We sustained the objection.


He stated he had been a salesman for different car companies, for periods of three to six months, in 1984 and 1985.  In 1987 he began gathering information for a large insurance company (State Farm) on the illegal activities of a gypsy clan involved in selling illegal vehicles.  Shortly thereafter the Federal Bureau of Investigation recruited him to obtain information relating to money laundering, drug dealing, insurance fraud, and other criminal activities.  Because his contacts at the FBI would not let him, he could not give the insurer their names.  However, he received no money for his activities on behalf of either organization.  He admitted telling Handrahan that he was in a federal witness protection program but was not actually in such a program.


He did not receive any salary from Ready Car Co. While working with the gypsies in 1988 he was paid cash to process paperwork for them while gathering information.  He had received an inheritance after his father died in 1985 which he lived off in 1988 and 1989.  His spouse also had money of her own.


He testified Ready Car Co. did not bring in a great deal of money.  He admitted writing checks on the account of Ready Car Co. Some of the checks were made out to him, or to cash, in order to reimburse his loans to the company and provide money for buying vehicles on a cash basis.  He objected to the admission of hearing exhibit 13, copies of checks written on the Ready Car Co. account from February 25, 1990 to June 25, 1990, since they had not been shown to him.  We admitted those which appeared to be signed by the employee but did not admit the unsigned drafts and check signed by the employee's spouse.


After leaving California his spouse stopped operating Ready Car Co. in the latter part of 1990.  The employee stated that his only involvement with J. D. Listoe was to prove loan sharking.  Listoe lent him money, on behalf of Ready Car Co., for a total of 20 or 30 cars.  The employee stated he had been told that Listoe and the gypsies had "put a contract out" on him.  He admitted owing Handrahan about $8,400.00.


The employee testified Jerry Owens promised him full‑time work and said the employer had such work lined up to last through the winter.  Before his injury he worked full‑time 

for the employer whenever work was available.  He first worked for the employer on a short job and then was hired for longer projects.  In between he worked some cash jobs and had accepted a full‑time position at Costco which he gave up to return to work for the employer.


Jerry Owens, owner of MI Construction, testified that his company generally works on small contracting projects in the range of $3,000.00 to $5,000.00. In August 1990 he hired the employee who predominantly performed carpentry work.  The employee was an "average" employee who "did OK." Some weeks his work totaled 40 hours, other weeks hardly any hours.  The hours actually worked by the employee were as stipulated.


Owens testified the employee injured himself in November 1990.  He hired "a couple" of workers who completed the job a "few" days later.  His company got no other work until the Spring of 1991.  They worked several projects in the Summer of 1991.  The volume of work increased slightly thereafter.  Some small jobs he completed by himself without hiring any employees.


Owens stated on cross‑examination that his company grossed $130,000.00 in 1990 and $160,000.00 in 1991.  The project the employee worked on when injured lasted three weeks and was the longest duration job worked in 1990.  In 1990 and 1991 he used the services of approximately 10 ‑ 12 employees.  He gave the employee pay increases but they resulted from application of the Davis‑Bacon Act to the various job classifications worked by the employee on Department of Housing and Urban Development‑funded projects.


Owens testified that he had discussed with the employee the possibility of full‑time, permanent employment in 1990.  Had the employee, or anyone else for that matter, obtained work for his company he would have hired them to assist on such projects.  However he stated on re‑direct examination that the need for such an employee did not materialize based on the volume of work his company obtained.


The parties stipulated that from August 3, 1990 (the date of hire by the employer) to November 26, 1990 (the date of the employee's injury), the employee worked a total of 36 days out of the 112‑day period.  The hours worked by the employee during that 16‑week period totaled 255.5. The gross wages paid totaled $3,077.12.


FINDINGS OF FACT AND CONCLUSIONS OF  LAW

1. Absence from the labor market in 1988 and 1989.

AS 23.30.220 provides in part:


(a) The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation.  It is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:


(1) the gross weekly earnings are computed by dividing by 100 the gross  earnings of the employee in the two calendar years immediately preceding the injury;


(2) if the employee was absent from the labor market for 18 months or  more of the two calendar years preceding the injury, the board shall determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history, but compensation may not exceed the employee's gross weekly earnings at the time of injury . . . .


The primary question for resolution here is the meaning of the phrase "absent from the labor market." That phrase is not defined in our Act. In previous decision and orders, we have discussed absence from the labor market in terms of unemployment
, career choice
, and geographical dislocation 
.  We have not addressed the possibility of someone performing without remuneration services generally associated with paid employment.


Throughout his testimony, the employee described activities he performed for Ready Car Co., State Farm, and the FBI throughout 1988 and 1989.  We find the services to Ready Car Co. and State Farm he described are commonly performed for pay.


The employee also testified he often worked for cash from 1983 on.  He admitted doing so for the gypsy clan in 1988 and 1989, but he denied doing so for Ready Car Co., State Farm, or the FBI during that period.  We find that denial somewhat remarkable given his propensity for cash work and inconsistent with his receipt of cash from Ready Car Co. in the period immediately following 1989 as evidenced by hearing exhibit 13.


Nonetheless, even if we accept the employee's testimony disclaiming any remuneration and explaining the 1990 cash payments
 as reimbursements and working capital, we find that the employee worked for Ready Car Co. throughout 1988 and 1989.  While he would have received no pay, his spouse and daughters obtained financial benefits from his work.  We conclude the usual value of those services represent imputed earnings of the employee.  Whether or not Ready Car Co. ultimately was profitable, the testimony clearly showed that it was an ongoing, profit‑seeking enterprise throughout 1988 and 1989.  State Farm's status as a for‑profit enterprise is not disputed, and the value of the employee's services to them would also represent imputed earnings.


We find the employee provided services to Ready Car Co., State Farm, and the gypsy clan vehicle‑selling enterprise, on either an unpaid or unreported cash basis, throughout 1988 and 1989.  We conclude that, on either basis, such activity represents presence in the labor market.  For that reason we find that the employee has failed to raise any presumption (under AS 23.30.120) that he was absent from the labor market.  Alternatively, we find the insurer has rebutted any presumption by substantial evidence that the employee was not absent from the labor market and the employee has failed to prove his absence from the labor market by a preponderance of the evidence.


Because we have found the employee was not absent from the labor market for 18 months or more in 1988 and 1989, his application for recalculation of an increased compensation rate under AS 23.30.220(a)(2) is denied and dismissed.


2.The employee's proper compensation rate under AS 23.30.220(a)(1).

Since AS 23.30.220(a) (2) has been found inapplicable, the employee's compensation rate must be determined under the provisions of AS 23.30.220(a)(1). However, we have insufficient evidence of the employee's imputed earnings or unreported cash earnings to calculate his gross earnings during the 1988 and 1989 period.  Since we cannot determine whether they were more or less than $110.00 per week, we conclude that under AS 23.30.175(a) the employee's weekly compensation rate should be established at $110.00 per week.


The insurer has paid the employee's compensation at varying rates.  They did not introduce evidence of the precise amounts paid or seek to obtain authorization for withholding any overpayments in amounts greater than 20% of unpaid future compensation installments.  Therefore, they may obtain reimbursement of any overpayments by withholding no more than 20% of unpaid compensation installments.  AS 23.30.155(j) and 175.


ORDER

1. The employee's application for an increased compensation rate, calculated under AS 23.30.220(a)(2), is denied and dismissed.


2. The insurer shall pay the employee's temporary total disability compensation at a weekly rate of $110.00. The insurer may offset compensation overpayments by withholding up to 20% of unpaid installments due as permitted under AS 23.30.155(j).


Dated at Anchorage, Alaska this 11th day of September, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Paul F. Lisankie 


Paul F. Lisankie, Esq.



Designated Chairman



 /s/ Jeffery A. Wertz 


Jeffery A. Wertz, Member



/s/ S. T. Hagedorn


S.T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Bryan D. Watson, employee/applicant; v. MI Construction, employer; and Alaska National Insurance Co., insurer/defendants; Case No. 9030744; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska this 11th day of September, 1992.



Flavia Mappala, Clerk
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    �The employee did not attend the hearing in person due to his fear of threats of serious bodily harm from a former business associate.  He testified, and participated in the hearing to a limited degree, by telephone.


    �The insurer attempted to question the employee about the scheduling of a medical examination after the chairman had stated the view that the inquiry was not relevant to the proceeding and the insurer had agreed.  After deliberation, we denied the employee's request to recuse ourselves finding no reason to do so under AS 44.62.450.


    �The insurer objected to the employee testifying telephonically because his credibility was in issue and because his witness list did not state that he planned to testify by phone.  We overruled the objection and permitted the testimony.


    �The employee also identified another document consisting of a handwritten summary of his hours worked at MI Construction.  However, the document was neither marked for identification nor moved for admission.  We assume the matter was settled by the parties' stipulation concerning the hours worked.


    �See, for example, Gilmore v. Klukwan Forest Products, Inc., AWCB No. 90�0198 (August 22, 1990); Langley v. Alaska Commercial Investments, AWCB No. 89�0167 (July 5, 1989).


    �Heskett v. Superior Building Care, AWCB No. 89�0287 (October 25, 1989)(homemaker before deciding to reenter the labor market).


    �Gomez�Medina v. Trident Seafoods, AWCB No. 89�0202 (August 10, 1989)(student in Peru prior to work injury).


    �We recognize the 1990 payments fall outside the period under consideration.  However, we find it a reasonable inference based on all the testimony that the checks are indicative of the employee's activities in the previous 1988�1989 period also.







