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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

EDITH S. BRIERTON,
)



)


Employee,
)
DECISION AND ORDER



)


v.
)
AWCB Case Nos. 9109423



)
                                 9102873


HOSPITAL KLEAN, INC.,
)

(Uninsured),

)
AWCB Decision No. 92-0225



)


Employer,
)
Filed with AWCB Anchorage


  Respondent,
)
September 15, 1992



)


and
)



)

HOSPITAL KLEAN, INC.,
)



)


Employer,
)



)


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Petitioners.
)

                                                             
)


We heard Petitioners, request to dismiss Employee's claim against Employer and its insurer Alaska National Insurance Company (ANIC), claim number 9109423, at Anchorage, Alaska, on December 12, 1991.  Employee was present and represented by attorney Joseph Kalamarides.  Uninsured Employer in claim number 9102873 was represented by attorney Eric Gillett.  Petitioners are represented by attorney Trena Heikes.  On January 10, 1992, we filed our decision finding ANIC failed to overcome the presumption of compensability under the last injurious exposure rule, and we denied their request for dismissal.


On August 13, 1992, we heard ANIC's petition for modification under AS23.30.130(a) of our January l0, 1992 decision.  In addition, ANIC asked us to determine the extent of their liability for the aggravation of Employee's condition, and order Uninsured Employer to reimburse them for benefits and attorney's fees.  The petition was heard by a two‑member panel which is a quorum under AS 23.30.005(f).


The hearing was continued to obtain additional information from Edward Voke, M.D., regarding Employee's permanent partial impairment rating.  The record was complete on September 4, 1992, after the parties had received a copy of Dr. Voke's report and had an opportunity to depose Dr. Voke.  The issues were ready for decision on September 9, 1992, when we next met after the record was complete.


ISSUES

1. Should we modify our previous decision?


2. Are Petitioners liable for all benefits paid Employee?


3. Are Petitioners entitled to be reimbursed for their attorney's fees?


SUMMARY OF THE EVIDENCE AND ARGUMENTS

We briefly recite the testimony and evidence from the first hearing.  At that hearing Employee testified she had worked for Employer doing general house cleaning work.  Employee testified her work was very physical, involving such things as mopping, changing sheets, and removing garbage sacks weighing about 40 pounds.


It is undisputed that on February 8, 1991, Employee slipped on the ice while disposing of garbage.  She landed on her tailbone.  She testified she experienced low back pain, but completed her work shift.  She had the next two days off as it was the weekend.  She was still experiencing pain on February 12, 1991, so she went to the Providence Hospital Emergency Room.  The patient registration form notes a back injury, and the radiologist read the X‑rays of the sacrum and coccyx as showing “subluxation of the terminal coccyx that could represent old or new fracture. . . . The subluxation is posterior.” Employee was off work for a brief period of time.  Uninsured Employer paid her lost wages and medical bills.  Employee returned to work about February 19, 1991.


Employee continued to work.  She did not get any better.  Employee testified she decided on April 3, 1991, to see a physician again. she went to Providence Hospital Emergency Room.  The note from that visit indicated she had a full range of motion, was tender only over the coccyx area, and had no sensory deficit.


Employee continued to work.  On April 15, 1991, she consulted George Wichman, M.D. He noted that she had muscle spasms and diffuse tenderness throughout the spine.


On April 29, 1991, Employee consulted Edward Voke, M.D., an orthopaedic surgeon.  

At that time Employee was complaining of right foot numbness and tingling in her tailbone.  He noted she was in no acute distress.  He thought she might have a lumbosacral strain as well as degenerative arthritis in the lumbosacral area.  He sent her to physical therapy.


At this time Employer completed another report of injury reporting that Employee was injured on April 15, 1991, while lifting and dumping trash.


The physical therapist’s May 1, 1991, evaluation indicated that upon palpation Employee was very tender in the sacrum as well as the coccyx.  She had noticeable muscle spasms and guarding in right external rotators.  He commented:


The patient is showing signs and symptoms consistent with that of a possible bruising of her tailbone as well as some degenerative changes of the lumbar spine.  Given the nature of her fall this is a likely possibility.  The right lower extremity symptoms may be manifestations created from secondary spasm and muscle guarding.


We previously found the presumption had attached to Employee's claim that her continued employment aggravated or combined with her February 1991 injury to produce her disability.


We found Petitioners failed to present evidence to overcome the presumption.  We found Petitioners did not present any medical evidence indicating the continued employment did not combine with, aggravate or accelerate the condition resulting from her February slip and fall to produce her disability. We found Petitioners failed to carry their burden of coming forward with substantial evidence to overcome the presumption.


Petitioners contend we were mistaken in finding the continued employment aggravated or combined with the effects of the February injury to produce Employee's disability.  

Petitioners contend Employee's testimony supports their position as well as the fact that in visiting physicians after she quit work in April 1991, she continued to refer to her February fall as the cause of her problems.  At the August hearing, Petitioners submitted the affidavit and testimony of Dr. Voke which was taken after our January 1991 decision was filed.


Dr. Voke testified he believes Employee's work after the February injury did not aggravate, accelerate, or combine with her pre‑existing condition to produce her disability. (Dr. Voke Dep. 7 ‑ 8) . On cross‑examination, Dr. Voke testified he believes Employee’s symptoms remained the same from the time she suffered the slip and fall until he first saw her two and one‑half months later. (Id. at 11) . Also on cross‑examination, Dr. Voke testified that when he reached the opinion that Employee's employment had not aggravated her condition, he did not have the reports of Dr. Wichman from his April 19, 1991, examination, the report of Dr. Hanley from his April 3, 1991, examination, or the physical therapist's report. (Id. at 14 ‑ 15) . After reviewing those reports during his deposition, Dr. Voke testified he would still not change his opinion. (Id. at 22).


Dr. Voke testified he believes Employee's disability was all the result of her slip and fall. (Id. at 7 ‑ 8) . On cross examination Dr. Voke acknowledged her work could aggravate her condition, but he did not think it was a substantial aggravation. (Id. at 12 ‑ 13).  Dr. Voke was asked:


So what you're looking for is a second event, such as another slip and fall, or reaching down and picking up something and all of a sudden feeling another jar ‑‑ jarring pain to the

back, something like that.  Is that what ‑‑

Dr. Voke responded:


That's correct, and also something that's substantial, so that we can say, had it not been for her employment, she would have been just fine, she would have healed up at home . . . .

(Id. at 13).


Uninsured Employer contends ANIC is attempting to retry the case, and we should not permit them a second bite of the apple.  Uninsured Employer asserts we should not consider Dr. Voke's testimony because ANIC did not comply with 8 AAC 45.150(d)(2) and provide an affidavit stating why this newly produced evidence could not have been produced at the first hearing.


Uninsured Employer contends that even if we do consider Dr. Voke's testimony, we should not modify our opinion.  Uninsured Employer argues Dr. Voke's opinion should not be given much weight because he did not see Employee until over two months after the injury.  In addition, Dr. Voke does not understand the legal concept of what qualifies as an aggravation or combining with a pre‑existing condition to place responsibility on a subsequent employer/insurer.


Uninsured Employer argues that even if we modify our decision under AS 23.30.130(a), we cannot require it to reimburse ANIC.  Uninsured Employer argues that under AS 23.30.130(b) all we can do is order reimbursement of future medical benefits that ANIC might pay.


Petitioners request an award of attorney's fees, costs, and interest under AS 23.30.155(d) against Employer as uninsured.  Petitioners' attorney requests fees at $120 per hour for a total of $6,905. 00, paralegal costs totaling $1,627. 50, and other legal costs of $309.21.


Uninsured Employer did not object to the hourly rates or the reasonableness or necessity of the services provided or the costs incurred.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. SHOULD WE MODIFY OUR PREVIOUS DECISION?


AS 23.30.130(a) provides:


Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in the determination of a fact, the board may, before one year after the date of the last payment of compensation, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case in accordance with the procedure prescribed in respect of claims in AS 23.30.110. In accordance with AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases or decreases the compensation, or award compensation.


The Alaska Supreme court discussed subsection 130(a) in Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1974).  Quoting from O'Keeffe v. Aerojet‑General Shipyards, Inc., 404 U.S. 254, 256 (1971), the court stated: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."


The court went on to say:


The concept of "mistake" requires careful interpretation. It is clear that an allegation of mistake should not be allowed to become a back‑door route to retrying a case because one party thinks he can make a better showing on the second attempt. 3 A. Larson, The Law of Workmen's Compensation Section 81.52 at 354.8 (1971).

Id. at 169.


We have considered Dr. Voke's affidavit and deposition testimony in connection with Petitioners’ modification request.  We find this evidence goes to the heart of the issue at our first hearing, that is, whether Employee’s continued employment aggravated or combined with the effects of her February 1991 injury to produce her disability.  We find this evidence could have been produced for the first hearing.  We find Petitioners are attempting through the modification request to retry this case.  This is precisely the situation which Professor Larson warns us not to permit. See Osborne v. AIC Martin, 3AN‑90‑9319 (Alaska Super.  Ct.) (August 4, 1992).  Accordingly, we will not allow Petitioners' to retry the case, and we will deny the request to modify our previous decision.


Even if we did consider modification of our previous decision, and reviewed all of the evidence, we would still find we were not mistaken in our first decision.  Assuming Dr. Voke's testimony overcame the presumption, we would then have to decide if the weight of the evidence supported the conclusion that the employment aggravated, accelerated or combined with Employee's condition to produce the disability starting in April 1991.


We would give Dr. Voke's opinion less weight because he did not see Employee until over two months after her injury. We would give more weight to the medical reports that were completed between February 1991 and her first visit to Dr. Voke in late April 1991.  We find the medical reports completed between Employee's February 1991 injury and her first visit to Dr. Voke show a change in her condition which we relate to the effects of her heavy work.


We would also give less weight to Dr. Voke's testimony because it appears he was looking for a specific incident that worsened her condition or demonstrated a physical change.  This is not necessary.  Providence Washington v. Bonner, 680 P.2d 96, 99 (Alaska 1984) ; See Jones v. Alaska Workmen’s Compensation Board, 600 P.2d 738 (Alaska 1979). Instead, it is only necessary to prove that but for the subsequent trauma, Employee would not have suffered disability at this time, or in this way, or to this degree. Fairbanks N. Star Bor.  v. Rogers & Babler, 747 P. 2d 528, 533 (Alaska 1987).  "In Alaska, a disability resulting from gradual wear and tear and activity which is in no sense unusual may be compensable. Fox v. Alascom, 718 P.2d 977 (Alaska 1986).  Thus, our use of the term 'trauma' should be understood in the broad sense." Id., 747 P.2d 533, n.9.


We would again conclude based on all of the evidence that Employee’s work combined with her pre‑existing condition to produce the disability commencing in April 1991.

II. ARE PETITIONERS LIABLE FOR ALL BENEFITS PAID EMPLOYEE?


Even though we have not modified our previous decision, we retained jurisdiction in our January 1992 decision to determine if Employee recovered from the combined effects of her employment and her February injury, and returned to suffering only from the effects of the February injury.  When Employee was seen at the Emergency Room on February 12, 1991, she was diagnosed as having a “subluxation of the terminal coccyx . .  that could [be a] new fracture.” We noted in our previous decision that when Employee was seen by Dr. Hanley on April 3, 1991, she was diagnosed as having chronic coccyx pain. (Hanley April 9, 1991 Physician's Report).  There was tenderness at the coccyx area, but she had a full range of motion and there was no sensory deficit. (Emergency Room Note, April 3, 1991).


She continued to work.  By April 15, 1991, when she was examined by George Wichman, M.D., she had developed diffuse discomfort and muscle spasms.  She continued to work until April 19, 1991.  When she saw Dr. Voke later on April 29, 1991, her symptoms included a decreased range of motion and sensory deficits.


Employee's decreased range of motion and muscle spasms continued as of May 1, 1991, when she saw the physical therapist. Among his goals were to normalize the muscle spasms and increase her range of motion to normal limits.  He expected to do this with four to six weeks of treatment. (Reilley May 1, 1991 report).


When Employee saw Morris Horning, M.D., on June 26, 1991, she described the physical therapy as providing no benefit.  However, Dr. Horning reported that her examination was totally unremarkable objectively.  She could forward bend to bring her fingers to her anterior ankles.  There was no tenderness over her back, just right at the coccyx itself.


About this time, Dr. Voke began to suspect that Employee had metastatic carcinoma of the lumbar spine, and referred her to other physicians. (Voke July 1 and July 5, 1991 Physician's Report) . His reports thereafter until August 28, 1991, when cancer was ruled out, did not discuss her back symptoms.  Instead, he focused more on the possible other causes of her pain.  In his September 5, 1991, report Dr. Voke stated that she either had a fracture of the sacrum. or a lumbosacral strain.  He referred her again to Dr. Horning.


In his October 4, 1991, report Dr. Voke states she was still having lumbosacral pain as well as thoracic spine pain. She had no neurologic deficit.  Her reflexes were equivocal.  He continued to indicate she could not return to work.  In his November 20, 1991, report Dr. Voke stated: "She still has the same problem in her low‑back."


By the time of his January 28, 1992, report, Dr. Voke noted Employee still complained of lumbosacral pain. She had 60 percent of range of motion of the lumbosacral spine.  He concluded she was medically stable.  He rated her at seven percent impaired of the whole person, although he did not rate the loss of range of motion.  He testified in his deposition that he does not believe she will never again enjoy a full range of motion.  There is no medical evidence to suggest that she has a permanent impairment of her range of motion.  "There's no way for me to explain why she ‑‑ why she would have a certain percentage of total permanent loss of motion.  With that in mind, then, she should not be given any credit for permanency in that area."
 (Voke Dep. 22). We conclude that by January 28, 1992, she had no permanent impairment to her range of motion.


The precise date Employee recovered from the combined effects of her employment upon her coccyx injury is difficult to pinpoint.  We find that by the time of Dr. Horning's examination on June 26, 1991, most of her symptoms had resolved.  Although she reported no benefit from physical therapy, Dr. Horning did not find any muscle spasms.  Her diffuse pain had subsided, and she had pain only in the coccyx area.  This was much like her examination on April 3, 1991, at the Emergency Room when chronic coccyx pain was diagnosed.  Because Employee had completed physical therapy, had an unremarkable examination by Dr. Horning, and her symptoms were comparable to those noted at the April 3, 1991, examination we conclude that by June 26, 1991, the exacerbation had resolved and her condition returned to her pre‑aggravation state.


ANIC’s February 21, 1992, Compensation Report states they paid Employee temporary total disability (TTD) benefits from April 19, 1991, through January 28, 1992, and permanent partial (PPI) impairment benefits of $9,178.00. Apparently, ANIC has also paid all of Employee's medical expenses.  Based on our above finding, we conclude that under AS 23.30.155(d) Uninsured Employer must reimburse ANIC for TTD benefits paid from June 26, 1991, through January 28, 1992, medical benefits for treatment from June 26, 1991, to the present, and $9,178.00 for PPI benefits.  Under subsection 155(d), interest is also payable on the amount reimbursed.

III. IS ANIC ENTITLED TO ATTORNEY'S FEES?


Under AS 23.30.155(d) ANIC was required to pay Employee benefits.  AS 23.30.155(d) also provides: "When a final determination of liability is made, any reimbursement required, . . . and all costs and attorneys' fees incurred by the prevailing employer, shall be made within 14 days of the determination."


We find that ANIC has prevailed in obtaining partial reimbursement of the benefits paid Employee.  However, ANIC did not prevail at the initial hearing upon the motion to be dismissed, and ANIC did not prevail upon the motion for modification.


ANIC’s attorney filed an itemization of services rendered.  The itemization includes legal services provided in connection with the first hearing in which ANIC did not prevail.  It includes services for the notion for modification in which ANIC was not the prevailing party.  In some instances the itemization of services combines in one entry work on both the modification issue and the temporary exacerbation issue.  It is difficult to sort out the legal services provided for the issues upon which Petitioners prevailed.


Because we now enter our final determination on liability, we are hopeful the parties can determine which legal services are appropriate for payment by Uninsured Employer.  If they are unable to do so, we retain jurisdiction to resolve this issue.


ORDER

1. Petitioners' request for modification is denied and dismissed.


2. Hospital Klean, Inc., as uninsured, shall reimburse Petitioners for temporary total disability benefits paid from June 26, 1991, through January 28, 1992, medical expenses for treatment from June 26, 1991, to the present, and $9,178.00 for permanent partial impairment benefits.


3. We retain jurisdiction to determine attorney's fees under AS 23.30.155(d) if the parties cannot resolve this issue.


Dated at Anchorage, Alaska this 15th day of September, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom 


Rebecca Ostrom, 



Designated Chairman



 /s/ S.T. Hagedorn 


S.T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of than Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Edith S. Brierton, employee; v. Hospital Klean, Inc., (Uninsured) employer/ respondent, and Hospital Klean, Inc., employer, and Alaska National Insurance Company, insurer/ Petitioners; Case Nos. 9109423 and 9102873; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 15th day of September, 1992.



Charles Davis, Clerk
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    �From this testimony we assume that Employee has some limitation in her range of motion, but Dr. Voke does not believe there is a medical and work�related reason for this limitation.







