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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

KENNETH C. BODE,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 9000016


v.
)



)
AWCB Decision No. 92-0228

ALASKA MEMORIAL SERVICES, INC.,
)



)
Filed with AWCB Anchorage


Employer,
)
September 18, 1992



)


and 
)



)

STATE FARM FIRE & CASUALTY CO.,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


We heard this claim for permanent partial impairment benefits, medical costs and attorney’s fees in Anchorage, Alaska on August 12, 1992.  The employee was present and was represented by attorney Joseph Kalamarides.  The employer and insurer were represented by attorney James Bendell.  We closed the record when the hearing concluded.


ISSUES

1. Is the employee eligible for continuing medical treatment from Samuel Schurig, D.O., since March 1, 1991?


2.  Whether the employee has a compensable permanent partial impairment.


3. Whether to award attorney's fees under AS 23.30.145.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The employee has worked in the funeral industry for approximately 20 years.  He began working for the employer as funeral director and embalmer on August 1, 1989.  Shortly after midnight on January 1, 1990, he sustained an injury while removing a human body from a house.  The employee and an apprentice went to the deceased's house, removed the body from a bathtub, placed it on a mortuary cot and proceeded to carry the body up some exterior stairs.


The employee held the "downstairs" end of the cot.  While proceeding up the stairs, the apprentice dropped his end of the cot which "came down" on the employee's right side. (Employee Dep. at 11).  He heard something pop in his lower back but felt no pain at the time.


After finishing the job, the employee then went home to bed.  The next morning, he was in pain and did not feel he could get out of bed.


At the employer's recommendation, the employee began treating with William Risch, D.C. He treated with Dr. Risch until April 1990.  He terminated these services because he did not believe the treatments helped his condition other than temporary relief.


Meanwhile, the employee had been terminated by the employer on approximately March 1, 1990.  He stated he was given no reason for this termination.  He went to work for Kehl's Mortuary in early April 1990.  He testified that although he continued to have pain at this time, Kehl's Mortuary, which was aware of the problem, accommodated him in his duties.


The employee testified he continued to experience back pain.  Eventually, he asked Dr. Risch for a referral.  Dr. Risch referred him to Samuel Schurig, D.O., who first examined the employee on March 8, 1991, just less than a year after his last appointment with Dr. Risch.  Dr. Schurig ordered a magnetic resonance image (MRI) which showed there was no significant abnormality.  Dr. Schurig ordered physical therapy for the employee.  Dr. Schurig treated the employee twice, and the physical therapy continued periodically until June 3, 1991.


I. Permanent partial impairment.


As noted, the employee has been examined or treated by three doctors since March 1991:  Dr. Schurig, Donald Peterson, M.D., who examined the employee at the employer's request, and Edward Voke, M.D., who examined the employee at our request, pursuant to AS 23.30.095(k).
 He requests an award of permanent partial impairment benefits under AS 23.30.190.


Dr. Schurig has rated the employee at five percent permanent partial impairment (PPI).  Dr. Peterson rated the employee at four percent PPI.  However, he deemed the rating questionable" and later wrote that he was unable to state with a reasonable degree of medical certainty that the four percent rating was directly attributable to the employee's January 1, 1990 injury. (Peterson August 17, 1991 letter to attorney Bendell).


Dr. Voke asserted there was no evidence of a permanent impairment.  Dr. Voke stated there was no evidence of permanent changes on the "plain films" taken, and the employee did not demonstrate any neurological or measurable objective impairment.  Regarding Dr. Peterson's rating, Dr. Voke stated: "I just do not believe that a slight lack of forward flexion really means a great deal, and it certainly does not translate into a permanent impairment or permanent anatomic or physical loss." (Voke February 18, 1992 report at 4).


Dr. Schurig's rating was based on his opinion that the employee had a soft tissue lesion.  Contrary to Dr. Peterson's finding of a certain lack of forward flexion, Dr. Schurig found a normal range of motion.  He pointed out in his November 25, 1991 letter to the employee's attorney that he used a goniometer in testing the employee's range of motion.  Noting that Dr. Peterson used an inclinometer in his range of motion calculation, Dr. Schurig stated “[t]he inclinometer method is to be preferred." This statement is only partially correct.  The Guides to the Evaluation of Permanent impairment, 3d Edition (1988), state that the inclinometer method is the only valid method for injuries occurring after one year from the date of publication of the 3d Edition.
 Therefore, the inclinometer is the only valid method to calculate range of motion after November 1989.


Since the employee's injury occurred in 1990, Dr. Schurig used an invalid method to test range of motion.  We find that this error by the doctor flaws the impairment rating and casts doubt on the accuracy and credibility of the doctor's rating.  Accordingly, we decline to give full weight to Dr. Schurig's medical opinion.


We find Dr. Voke's report is the most detailed of the three doctors' reports.  Accordingly, we will rely on his opinion of the employee's impairment rating.
  8 AAC 45.120(k) (9).  On this basis, we find the employee has no measurable permanent impairment.  His claim for an award of permanent partial impairment benefits is denied and dismissed.


II. Compensability of Dr. Schurig's treatment.


The second issue for decision is whether the employee's treatment by Dr. Schurig from March 1991 and continuing is compensable.  The employee testified Dr. Schurig's treatments helped him to continue in his employment.  He described his current back condition as "bad,” and "getting worse.” He stated he stopped going to doctors for treatment because the employer controverted Dr. Schurig's treatment and Dr. Schurig did not get paid.  He also stated he did not go to a doctor from approximately April 1990 to March 1991 because he did not believe his new employer would pay for the pre‑existing condition. 


The employer argues first that the employee's claim should be denied because the employee did not notify the employer, "either in person or in writing," that he was changing treating physicians from Dr. Risch to Dr. Schurig. (Employer answer filed April 25, 1991).  The employer apparently uses AS 23.30.095(a) to support this assertion.  That section states in pertinent part:


When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits.  The employee may not make more than one change in the employee's choice of attending physician without the written consent of the employer. . . Upon procuring the services of a physician, the injured employee shall give proper notification of the selection to the employer within a reasonable time after first being treated.  Notice of a change in the attending physician shall be given before the change.


While it is clear this subsection requires notice of a change in treating physician before the change is made, we find nothing in this section which specifies that an employee's claim for medical benefits should be denied, or that the employee should be otherwise penalized because he failed to give that notice.  There may be situations in which the employee should be punished for a violation of this subsection.  However, we find no reason or evidence on which to penalize the employee here.  Moreover, the employee did contact the employer's claims adjuster, Gayle White, and requested pre‑authorization for medical treatment.
 Based on this contact, we find the employer did not suffer any prejudice or other harm by the employee's failure to specify that he was definitely going to change to a different physician.  Accordingly, the employer's request to deny the employee's claim on this basis is denied and dismissed.


The employer also argues that the employee's treatment is not reasonable or necessary 

as required under AS 23.30.095 (a) . The employer argues that there is “something very wrong" when, as here, the employee gets no medical treatment for a year but then seeks additional treatment for the same injury.  The employer argues we should deny the claim based on Dr. Schurig's reputation.  They assert that in a previous case, we criticized Dr. Schurig's treatment.


In deciding this issue, we must apply the statutory presumption found in AS 23.30.120(a) and analyzed in cases by the Alaska Supreme Court.  AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


The supreme court has held that the presumption applies to any claim for compensation under the workers' compensation statute.  This includes issues of the work relationship of the original injury or aggravations or accelerations of pre‑existing conditions, or combinations with those pre‑existing conditions (Burgess Construction v. Smallwood (Smallwood II), 623 P.2d 312, 316 (Alaska 1981)).  In addition, the supreme court has held recently that the presumption also applies to non‑causation issues, including continuing disability (Bailey v. Litwin Corp., 713 P.2d 249, 254 (Alaska 1986 ) ; continuing medical treatment or care (Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991 ); and reemployment benefits under AS 23.30.041 (Kirby v. Alaska Treatment Center, 821 P.2d 127, 127 (Alaska 1991 ). See also Wien Air Alaska v. Kramer, 807 P.2d 471, 473‑74 (Alaska 1991);  Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976 (Alaska 1991); and Big K Grocery v. Gibson; _ P.2d _, Opinion No. 3882 (Alaska 1992).


The supreme court has held that before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and employment. Burgess Construction v. Smallwood (Smallwood II) , 623 P. 2d 312, 316 (Alaska 1981).  This link is established when the employee presents "some evidence that the claim arose out of, or in the course of, employment . . . .”  Id.


“[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary to establish the link.  Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


If the employee presents sufficient evidence to establish the link, the presumption of compensability attaches and shifts the burden of production to the employer. Wolfer, 693 P.2d at 870.  The employer must then present substantial evidence to overcome the presumption.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  "Substantial evidence" is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion." Miller, 577 P. 2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).


In Fireman's Fund American Insurance Co. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related; or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Veco, 693 P.2d at 871: "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.


If the employer produces substantial evidence, the presumption drops out, and the employee must then prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


First, we find that the employee has established a preliminary link between his work‑related injury and his need for continuing medical care.  We find this evidence in the employee's testimony that he had no prior back problems, he sustained a work related injury while working for the employer, and that he continued to experience back pain even after he ended employment with the employer.


The employer doubts the veracity of the employee's stated reasons for not seeking treatment during the eleven‑month period following his release by Dr. Risch.  The fact the employee did not seek medical treatment for almost a year does not, by itself, negate his need for continuing medical treatment for his back.  After reviewing the testimony and evidence, we find the employee credible.  AS 23.30.122.


Furthermore, we find no evidence that the employee's continuing symptoms are unrelated to his January 1990 injury.
 Both Dr. Voke and Dr. Peterson concur with the testimony of the employee and Dr. Schurig that the employee's current symptoms are related to that injury.  Therefore, the employer has failed to rebut the presumption with substantial evidence. We conclude the employee has proven his claim for continuing medical treatment.


We next turn to the dispute concerning the reasonableness and necessity of Dr. Schurig's treatment.  On this issue, we again apply the statutory presumption analysis as mandated by the supreme court in Carter:


[A]n injured employee may raise the presumption that a claim for continuing treatment or care comes within the provisions of AS 23.30.095(a), and . . . in the absence of substantial evidence to the contrary this presumption will satisfy the employee’s burden of proof as to whether continued treatment or care is medically indicated.

Carter, 818 P.2d at 665.


AS 23.30.095 states in pertinent part:


(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee.  However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two‑year period runs from the time the employee has knowledge of the nature of the employee's disability and its relationship to the employment and after disablement.  It shall be additionally provided that, if continued treatment or care or both beyond the two‑year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require. When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits.


The employee has designated Dr. Schurig as his treating physician.  The employee testified that Dr. Schurig’ s treatments were helpful to him, and they enabled him to continue working in his present employment.  In Dr. Voke’s opinion, Dr. Schurig’s treatment was reasonable and necessary, and it "would probably have been of benefit for about two months" . . . . (Voke February 18, 1992 report at 4).  Dr. Voke added that Dr. Schurig's care was "Palliative” in nature.  He went on to state: "Dr.  Schurig offered this gentleman some treatment which hopefully would help and benefit this gentleman’s chronic back condition. The treatment he offered was not supposed to be curative, and was simply offered in hopes that his condition would have been at least somewhat alleviated." (Id.) Dr. Peterson stated that "further osteopathic manipulation is not reasonable and necessary now." (Peterson July 26, 1991 report at 6).


The supreme court has held in Carter that the "process of recovery" language contained in AS 23.30.095(a) "does not preclude an award for purely palliative care where the evidence establishes that such care promotes the employee’s recovery from individual attacks caused by a chronic condition." Carter, 818 P.2d at 666.  Based on the employee's testimony that the treatments helped him to continue working, and Dr. Voke's opinion that the treatments would hopefully alleviate the employee’s chronic condition, we find the employee has established the presumption that he has a chronic condition, that Dr. Schurig's treatments help him recover from flare‑ups of that condition, and the treatments are compensable under AS 23.30.095(a).


We next decide whether the employer has overcome the presumption with substantial evidence.  We find that neither Dr. Voke nor Dr. Peterson addressed the question whether Dr. Schurig’s treatment would help the employee to recover from "attacks" caused by his chronic condition.  While Dr. Voke asserted Dr. Schurig's treatments would be beneficial for two months, he never explained why the treatments would not be beneficial beyond two months.  Moreover, Dr. Peterson did not address why osteopathic manipulation is not reasonable and necessary.  Because of this lack of explanation by these physicians on this issue, and our review of the other medical records, we conclude the employer has not overcome the presumption with substantial evidence.


Accordingly, we find the employee’s claim for medical treatment by Dr. Schurig is compensable.
 This includes the magnetic resonance image ordered by the doctor.  Therefore, the employer shall pay for the employee's medical treatment by Dr. Schurig in accordance with AS 23.30.095 and 8 AAC 45.082.


III. Attorney's fees and costs.


The employee requests an award of actual attorney's fees. We find that the employer resisted payment of medical benefits, and the employee retained an attorney who successfully prosecuted his claim for medical benefits.  Accordingly, we award reasonable attorney’s fees under AS 23.30.145(b).


We have reviewed the affidavit of attorney’s fees and paralegal costs, and the addendum to the affidavit.  The employer did not dispute the amounts requested in the affidavit.  We find the fees and costs requested reasonable, and we award the fees and costs as requested in the affidavit.  This  amounts to $2,191.60. The employer shall pay this amount.


ORDER

1. The employee's claim for an award of permanent partial impairment benefits is denied and dismissed at this time.


2. The employer shall pay for the employee’s medical treatment by Dr. Schurig in accordance with this decision.


3. The employer shall pay the employee attorney's fees and costs in the amount of $2,191.60.


Dated at Anchorage, Alaska this 18th day of September, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson 


M.R. Torgerson, 



Designated Chairman



 /s/ Robert W. Nestel 


Robert W. Nestel, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Kenneth C. Bode, employee/applicant; v. Alaska Memorial Services, Inc., employer; and State Farm Fire and Casualty Co., insurer/defendants; Case No. 9000016; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, this 18th day of September,  1992.



Charles Davis, Clerk
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    �AS 23.30.095(k) requires the board to select a physician to conduct an examination of the employee when a dispute exists, between the employee's treating physician and the employer's "independent medical evaluation," regarding issues stated in the statute. In this case, a dispute exists over the degree of permanent impairment, the work�relatedness of the employee's current complaints (compensability) , and the treatment he received.


    �AS 23.30.190(b) requires that determinations of permanent partial impairment be made under the American Medical Association Guides to the Evaluation of Permanent Impairment or, when necessary, "a supplementary recognized schedule for injuries that cannot be rated by use of the American Medical Association Guides.


    �Our opinion of Dr. Voke's rating assumes he measured the employee's loss of range of motion with an inclinometer.


    �For the purposes of this decision, we assume the employee did not sustain any aggravations or accelerations of his preexisting condition while working for Kehl's Mortuary.


    �See Hearing Exhibit Number One, the February 27, 1991 letter from attorney Kalamarides to the employee.  This letter indicates that Kalamarides' legal assistant Phyllis Lavita contacted Gayle White and requested pre�authorization for the employee to get an examination by an osteopath.


    �The parties did not argue, and we do not decide, the effect of the presumption of continuing medical treatment on the employee's technical failure to comply with the notice provisions of AS 23.30.095 (a).  See, Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).


    � It was not clear to us whether the parties disputed the work-relatedness of the employee's need for continuing treatment.  We assume this dispute exists and have made the required findings and conclusions.


    �The employer argues that we should consider Dr. Schurig’s reputation in determining the compensability of the treatment provided to the employee.  It points out that another panel of the board criticized Dr. Schurig's treatment to a different employee in another board decision. Other than that decision, there was no evidence presented here that Dr. Schurig has a bad reputation which would affect the quality or necessity of his medical treatment to the employee.  On the contrary, Dr. Voke asserted Dr. Schurig’s treatment was beneficial for a period.  Accordingly, we reject this argument.







