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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

HECTOR RINCON,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case Nos. 
8918433


v.
)

8915648



)

VECO, INC.,

)
AWCB Decision No. 92-0232



)


Employer,
)
Filed with AWCB Anchorage



)
September 23, 1992


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


We heard Rincon's claim for temporary total disability benefits, medical expenses, interest and attorney's fees on July 22, 1992.  The employee participated by telephone and was represented at the hearing by attorney Joseph A. Kalamarides.  The employer and its insurer (employer) were represented by attorney Mark L. Figura.  The record was left open for the submission of the deposition of Dr. Willman.  The claim was ready for decision on August 12, 1992, the first regularly scheduled hearing day after the deposition was received.


ISSUES

1. Is the employee's claim barred under AS 23.30.022 because he made false statements in a preemployment questionnaire?


2. Were the employee's injuries an aggravation of a pre-existing condition?


SUMMARY OF THE EVIDENCE

The records reflect that Rincon injured his back when employed by BBI, Inc. on May 5, 1988, in Corpus Christi, Texas.  In describing his injury, the employee stated: "I was moving some heavy pipe material when I injured back and body generally." (Notice of injury or Occupational Disease and Claim for Compensation filed with the Texas Industrial Accident Board on May 19, 1988).


On May 6, 1988, the employee was seen by Bill Dennis, M.D., and he diagnosed lumbosacral sprain.  As for treatment, the doctor stated:


The patient was told to place heat to the back and not to do any heavy lifting over 5 pounds and not to do any bending over at work and release was given for such light duty.  The patient was started on some Tylenol #3 1‑2 every 4‑6h prn. for pain, Clinoril 200 mgs. twice a day and Flexeril 1 tablet 3 times a day prn.

(Dr.Dennis' preliminary report dated May 6, 1988).

Dr. Dennis started the employee on physical therapy on a three times a week basis. (Dr.  Dennis' clinical notes dated May 9, 1988).


Rincon was examined on May 10, 1988, by Michael A. Mauger, D.C., and his examination findings included:


Reveal an adult male in his mid 30's who was in observable discomfort.  This patient would rather stand during the consultation and examination and difficulty with forward bending, limited to 45 degrees (90 normal) . Backward extension caused sharp pain and elicited difficulty breathing in the thoracolumbar spinal columns.  Side bending and twisting also reduplicated a strong pain response in his lower back from the levels of T12 shooting into L5 on the right side. Straight‑leg raising and double‑leg raising also reduplicated a strong pain sensation in the lumbar spine.  Anterior Spinous compression was most exquisitely tender at the levels of T12 through L5 again.  Yeoman's test did reduplicate a pain response.  There was a dermatomal discrepancy (nerve deficit/loss of sensitivity) between the right and left leg.

(Dr.  Mauger's report dated May 10, 1988).


It Was Dr. Mauger's impression that the employee suffered from "an acute lumbar sprain‑strain with suspected radiculitis on the right side and associated muscle spasms." Later, the doctor performed several orthopedic tests and felt the "structures of his back have not healed adequately for him to return to work," and the employee was restricted from work for another two weeks. (Dr.  Mauger report dated May 23, 1988).


Rincon was seen and examined on August 31, 1988 by Bernard M. Seger, M.D. Upon examination, the doctor noted a marked tenderness along the lumbosacral region in the lower lumbar spine and a range of motion was markedly limited by pain.  Dr. Seger reviewed flexion and tension view x‑rays which showed evidence of a motion disorder at the L4‑5 level.  The doctor's treatment plan included: 1) a program of physical therapy to increase strength, flexibility and general fitness; 2) further diagnostic testing including an MRI and/or facet injections, if his condition did not improve or worsened; 3) medications consisting of Tylenol 03 and Dolobid; and 4) two weeks of work‑hardening.  Dr. Seger concluded that the employee "remains temporarily completely disabled at this time." (Dr.  Seger letter dated August 31, 1988, to Houston General Insurance).  Dr. Seger examined the employee again on October 3, 1988, and noted "his back shows him to have some persistent tenderness in the thoracolumbar region on the left.  No defect in the muscle is noted." His impression was that of thoracolumbar strain.  Dr. Seger commented "Mr.  Rincon was given a return to work slip effective today.  It is not felt he has sustained any permanent impairment from this injury." (Dr.  Seger letter dated October 3, 1988, to Houston General Insurance).


On February 16, 1989, the Texas Industrial Board approved a settlement between the parties relating to the May 5, 1988 injury.  Besides the $5,437.98 Rincon had already received in compensation benefits, BBI, Inc., in this agreement, paid Rincon $7,000.00 in a lump sum. (Compromise Settlement Agreement approved February 16, 1989).  It was noted in this agreement that the period of time lost was from May 6, 1988 until December 30, 1988.  Future medicals were left open. (Id.)


Rincon saw Dr. Seger again on April 27, 1989, with complaints of back and neck pain.  The doctor noted that the "pain in his back which was similar to that which he had previous." Dr. Seger also noted "some nerve problems and pain in his right ankle." He diagnosed chronic cervical and lumbar strain, commenting, "I'm not sure that Mr. Rincon has re‑injured himself.  This may be just an exacerbation of his previous injury.  The doctor prescribed Elavil.


The record reflects that Rincon started working as an ironworker for Veco on May 29, 1989. (Application for Employment and Health Questionnaire dated May 29, 1998).  When asked how this employment came about, the employee testified that he learned about the job through an acquaintance from Texas who was working as a structural foreman for Veco at Prudhoe Bay at the time. (Dep. of Rincon taken August 27, 1991, at 13).  Rincon stated that his  acquaintance called from Prudhoe Bay, asked him if wanted the job, and the next day he was on an airplane for Prudhoe Bay.  He said that another foreman for Veco scheduled his flight from Corpus Christi to Anchorage to Prudhoe Bay. (Id. at 16) . Rincon testified that his acquaintance did not hire him "cause he didn't have the authority to hire me." (Id. at 14).  He stated that once he arrived at Prudhoe Bay on May 29, 1989, he met with Jerry Harmon, the job superintendent. (Id. at 20).  The employee testified that after meeting with Harmon:


A. Then we went to the safety man.  He took us to the safety man's office and told us to ‑‑told him to get us ready.  Give us our paperwork and our badges and all that.  The whole nine yards so he could put us to work.  Fill out the applications.  Take a drug screen.


Q. All right.  So you filled out an application then.


A. Yes.


Q. And did you have a drug screening test?


A. Yes.


Q.Now, was it your understanding that until you passed that drug screening test you weren't hired?


A. Yeah.


Q. Now, how long did that take, filling out the applications, drug screening, doing all the things necessary?


A.  Took about an hour and a half.

(Id. at 21‑22).


In the health questionnaire the employee was asked, "Have you ever been injured or had any broken bones?" and he responded, "No."  He also was asked if he had been treated for a back

condition and he answered, "No." Finally he was asked, "Have you ever received or are you now receiving compensation for any work related injuries?" Rincon answered, "No." The application form included an applicant's statement which stated:


I certify that answers given herein are true and complete to the best of my knowledge.


I authorize investigation of all statements contained in this application for employment as may be necessary in arriving at an unemployment decision.  I understand that this application is not and is not intended to be a contract of employment.


In the event of employment, I understand that false or misleading information given in my application or interviews may result in discharge.  I understand also, that I am required to abide by all rules and regulations of the Company.


This statement was signed by Rincon on May 29, 1989.


The deposition testimony of Charles Howell was taken on June 19, 1992.  He stated that he was the project manager for special projects for Veco when Rincon was hired. (Howell dep. at 5). Howell testified that he had reviewed the employee's application and health questionnaire and said that the employee was hired on May 29, 1989, on the basis of these documents. (Id., at 7). He was asked to assume, in essence, that the employee's condition was as recorded by Dr. Seger on April 27, 1989, and decide whether he would have hired him as a rigger or ironworker on the Veco project.  The facts to be assumed included the employee's complaints of low back pain, knots in his neck, migraine headaches, nerve problems and pain in his right ankle.  Howell's response was "No." (Id. at 7).  Regarding the health questionnaire, the witness was asked to assume the following facts: 1) the employee had checked back condition; 2) his back had been injured approximately one year before and was still bothering him; 3) he had seen a physician approximately one month before filling out the form; 4) the employee stated that he had been injured; and 5) he stated that he had received compensation for work‑related injuries.  Based on these assumptions, Howell stated that he would not have hired Rincon for the position requiring lifting or heavy labor.  The witness also testified that he relied on the employees questionnaire answers and, in essence, this reliance was a substantial factor in his decision. (Id. at 10‑11).  Howell said that, had Rincon given him a letter from a doctor written in October 1988 releasing him for work without a physical impairment, he would have hired him. (Id. at 13).


The employee alleges that while working for Veco, he injured his right ankle on June 8, 1989, and his back on June 15, 1989.  This claim is brought before us based on these two alleged injuries.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Is Rincon's claim barred pursuant to the provisions of AS 23.30.022?

AS 23.30.022 provides:


An employee who knowingly makes a false statement as to the employee's physical condition on an employment application or preemployment questionnaire may not receive benefits under this chapter if


(1) the employer relied upon the false representation and this reliance was a substantial factor in the hiring; and


(2) there was a causal connection between the false representation and the injury to the employee.


Before applying this statutory language to the facts in this case, we must determine a preliminary question raised by the employee whether he was, in fact, hired before he completed the application and health questionnaire on May 29, 1989.  We find this contention is without merit for several reasons.  First, Rincon specifically testified that he was advised of the Prudhoe Bay job by an acquaintance who "didn't have the authority to hire him." Next, the employee testified that he realized he was not hired until after he successfully passed the drug screening test which was not administered until after he had filled out and signed the application and health questionnaire on May 29, 1989.  Finally, Howell testified that he did not hire Rincon until May 29, 1989, after he had talked with him and reviewed his application and health questionnaire.  Accordingly, we find that the employee was hired on May 29, 1989, and not before.


Next, we must apply requirements set forth in §22 to the facts of this case to determine whether Rincon's claim is barred. As noted previously, those requirements are: 1) the employee must knowingly make a false statement regarding his physical condition on the application or questionnaire; 2) the employer must have relied on the false representation and that reliance must be a substantial factor in the hiring; and 3) there must be a causal connection between the false representation and the employee's injury.


After reviewing what transpired between the employee and the employer on May 29, 1989, we find that Rincon did, in fact, make many false representations regarding his previous health condition.  The record reflects that Rincon: 1) injured his back while working for BBI, Inc. on May 5, 1988, was diagnosed by Dr. Dennis as suffering from a lumbosacral sprain, and prescribed medication and physical therapy; 2) filed a workers' compensation claim against BBI, Inc.; 3) was examined by Dr. Mauger on May 10, 1988, which showed that he was in observable discomfort, had difficulty bending, breathing, twisting with strong pain in his lower back and it was from this examination that the doctor diagnosed "an acute lumbar sprain‑strain with suspected radiculitis on the right side associated muscle spasms;" 4) was examined by Dr. Seger in August 1988, and the doctor noticed marked tenderness along the lumbosacral region in the lower back; 5) with the approval of the Texas Industrial Board in February 1989, received $7,000 in a lump sum when he settled his claim against BBI, Inc. (the settlement stated that the period of the employee's time loss was from May 6, 1988 to December 30, 1989; a period of over seven months); and 6) was examined by Dr. Seger on April 27, 1989 (32 days before being hired by Veco) and the doctor diagnosed nerve problems in the employee's right ankle and chronic cervical and lumbar strain, commenting "I'm not sure that Mr. Rincon has reinjured himself.  This may be just an exacerbation of his previous injury."


We find that with this medical history, Rincon "knowingly" made numerous, serious false statements regarding his physical condition when he filled out the Veco application and health questionnaire on May 29, 1989.  As noted above, in those documents Rincon stated that he had never been treated for a "BACK CONDITION, disc, muscle strain", never been injured, and never received compensation for any work‑related injuries.


Next, we must consider whether the employer relied on the employee's false representations and whether that reliance was a substantial factor in hiring the employee.


Howell, Veco's project manager who hired Rincon as ironworker/rigger, testified that he reviewed Rincon's application and health questionnaire and hired Rincon on the basis of the information contained in those documents.  When he was asked to assume facts which summarized Rincon's medical condition following his May 1988 back injury, and asked if he would have hired Rincon, he responded, several ways, several times, "No." Further, Howell testified that his reliance on the representations Rincon made in the application and health questionnaire was a substantial factor in the hiring of Rincon.  Based on these facts, we find that Veco relied on Rincon's false representations and that reliance was a substantial factor in hiring Rincon.


The final question raised under §22, is whether there was a causal connection between Rincon's false representations and his alleged injury with Veco.  The medical records reflect that after May 5, 1988, when he injured his back while working for BBI, Inc., he continued to complain and receive medical treatment for his back condition primarily and his right ankle secondarily.  As late as April 27, 1989, just 32 days before going to work for Veco, Rincon was diagnosed by Dr. Seger as having nerve problems in his right ankle and a chronic cervical and lumbar strain.  The doctor could not be sure at that time whether Rincon had re‑injured himself or had an exacerbation of his previous injury.  Rincon alleges that he suffered two injuries while working for Veco.  The first injury he reported allegedly occurred on June 8, 1989, and the body part affected was the: "right ankle." Secondly, he alleges that on June 15, 1989, he suffered another injury and this time the body part affected was the: "back." We find from this evidence, that there is no doubt that a causal connection existed between Rincon's false statements and the injuries he alleged he suffered working for Veco in June 1989.


Based on these findings, we conclude that Rincon's claim is barred pursuant to AS 23.30.022. In light of this holding, we need not address other issues relating to temporary total disability benefits, medical expenses, interest and attorney's fees.


ORDER

1. Rincon's claim for temporary total disability benefits is denied and dismissed.


2. Rincon's claim for medical expenses is denied and dismissed.


3. Rincon's claim for interest is denied and dismissed.


4. Rincon's claim for attorney's fees is denied and dismissed.


Dated at Anchorage, Alaska this 23rd day of September, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder 


Russell E. Mulder, 



Designated Chairman



 /s/ S.T. Hagedorn 


S.T. Hagedorn, Member

REM:fm


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Hector Rincon, employee/applicant; v. Veco, Inc., employer; and Alaska National Insurance, insurer/defendants; Case Nos. 8918433 and 8915648; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 23rd day of September, 1992.



Flavia Mappala, Clerk

TLH

�








    �It is true that Howell acknowledged that had he been aware of Dr. Seger's October 1988 work release, he would have hired him.  However, that fact is irrelevant in the context of this case because: 1) Rincon never showed that release to Howell; and 2) Rincon's answers reflected no previous injury or treatment for a back condition, ankle problems, or workers' compensation benefits received and, therefore, Howell had no reason to inquire about a previous release.







