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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

RONALD W. BUBEN,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8828071


v.
)



)
AWCB Decision No. 92-0236

UNDERWATER CONSTRUCTION, INC.,
)



)
Filed with AWCB Anchorage


Employer,
)
September 25, 1992



)


and
)



)

AMERICAN INTERNATIONAL GROUP,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


We heard this request for a compensation rate adjustment on August 14, 1992 in Anchorage, Alaska.
  The employee was present and was represented by  attorney Chancy Croft.  The employer and insurer were represented by attorney Tasha Porcello.  The record remained open after the hearing for briefing.  We closed the record on August 26, 1992 when we next met after the briefing was due.


ISSUE

1. Whether the employee should be deemed an apprentice in a formal training program at the time of his work‑related injury, for purposes of AS 23.30.220(a)(3).


2. Whether the employee should get a compensation rate adjustment under AS 23.30.220.


3. Whether we should award the employee attorney's fees and costs.


4. Whether the employee should be awarded a penalty.


SUMMARY OF FACTS

The employee injured his left leg and hip on December 13, 1988 while working as a diver's tender for the employer, an underwater construction, repair and salvage company.  He did not miss any work time for this injury until May 27, 1991.


He had begun working for the employer in July 1988.  He began his training in commercial diving in 1985 when he received his first scuba certificate in Anchorage.  He then went to Florida in August 1985, attended a certified divers school, and received certifications in basic and advanced commercial diving in March 1986.


He returned to Anchorage and sought work as a diver with the two large commercial underwater companies in town, the employer and Martech Construction.  He was told he needed experience, and he should seek work in the Gulf of Mexico where the diving requirements are less strenuous. (Employee Dep. at 20).  He eventually arrived in Louisiana and was hired as a tender for Oceaneering International.  He explained that a tender does most of the manual labor on a dive site, including setting up, inspecting and maintaining equipment.  In addition, the diver operates the decompression chambers and assists in treating diving injuries.(Id. at 24).


The employee stated that a tender does not actually get into the water until he or she is considered to have adequate experience.  He worked nine months for Oceaneering International and never got into the water.  He then returned to Alaska and again applied for work with the employer and Martech.  He eventually got a job as a tender for the employer.


The employee estimated he worked ten weeks for the employer in 1988, from April or May until the end of the year.  His beginning pay was $18.00 per hour.  As noted, he reported the work injury in December 1988, but he sustained no disability at that time.


The employee first began working as a diver in January or February of 1989.  He worked five or six months for the employer that year.  He worked as a diver on some jobs and tender on others, in both salvage and oil field jobs.  The employee explained that divers get paid about twice as much as tenders.  The factors which determine whether or not one gets paid as a diver are the amount of time in the water, the type of work (dry work or off shore), and location.  He testified that generally, if a worker does any diving on a job, the worker gets at least eight hours' dive pay. (Employee Dep. at 36).


The employee stated that the majority of work time is spent out of the water on work details.  When doing this type of work, employees (including those qualified as divers) get a tender's wages. (Id. at 39‑40).


The employee worked approximately five months for the employer in 1990, asserting there was less work available that year than 1989. The employee testified he worked only one day in 1991.
 He became disabled in May 1991.


Doug Lebbon, who has been a diver for 22 years, testified that a tender may be asked to dive if he or she has sufficient experience to make a dive.  He stated the rate of pay for tenders was roughly $25.00 per hour while that for divers was $50.00 per hour.


Lebbon asserted that most underwater companies won't allow employees to "break out," that is, go underwater as a diver, for three years or more.  He stated that commercial divers almost never go directly into diving because of the demanding nature of the job.  In his view, employees must first work topside as tenders to gain the employer's trust.  He testified he is not aware of any business that has a formal training program for divers and tenders, but it is a custom or tradition that commercial divers work at tending before they start diving.


Jerry East also testified that in his experience, employees had to work as tenders before they worked at diving.  He asserted this was the accepted standard.  He described diving as a dangerous business. He stated most companies operate the same regarding tending, but teamwork between divers and tenders varies from company to company.


Leroy Frank agreed with Lebbon and East: It is very rare to have a person start out as a diver without doing tending first.  Frank testified that employees work as tenders until the company is satisfied they are ready to do the diving.


The employee started receiving temporary total disability benefits on May 27, 1991.  He was initially paid a weekly rate of $127.83 based on earnings in the two years prior to the year of injury.
 On August 12, 1991, Johanna Tidler, the employer's insurance adjuster increased the employee's weekly compensation rate to $483.28. on a compensation report dated August 12, 1991, Tidler wrote the following note justifying the increase: "Rate adjustment due to section 23.30.220 of the Act, TTD based on 1989 and 1990 due to claimant's being an apprentice in 1988." Tidler testified she agreed to increase the rate based on wage information provided by the employee's attorney, and based on the fact they were only "looking at eight weeks of compensation." In a compensation report dated April 23, 1992 the adjuster (Bob Jackson) reversed the prior decision on compensation rate and reduced the rate to $154.00 weekly.  The report stated: "Compensation rate adjustment on 8/12/91 incorrectly based on AS 23.30.220 as (claimant) was not in apprentice program."


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The employee requests a compensation rate adjustment.  He asks that we find he was an apprentice, as that term is used in AS 23.30.220(a)(3), at the time of his injury in December 1988.  He asserts that in any case, the presumption of compensability found in AS 23.30.120 applies to his claim, and the employer has failed to produce substantial evidence to overcome the presumption that the employee is an apprentice.


The employer asserts the employee is not an apprentice under AS 23.30.220. The employer argues it was justified in unilaterally reducing the employee's compensation rate because the agreement to increase the rate on August 12, 1991 was only an informal agreement, not a formal compromise and release agreement under AS 23.30.012. The employer goes on to argue that since there was no formal compromise and release agreement regarding the compensation rate increase, the adjuster did not need to request a rate adjustment from the board. It adds that absent a valid compromise and release agreement, it had the authority to change the employee's compensation rate.


The employee argues that the Alaska Supreme Court, in two recent cases, has expressly disapproved unilateral action by an insurance adjuster.  See Metcalf v. Felec Services, 784 P.2d 1386 (Alaska 1990), and Harp v. Arco Alaska, 831 P. 2d 352 (Alaska 1992).


I. Whether the employee was an apprentice when injured.


AS 23.30.220(a) states in pertinent part:


(a) The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation.  It is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:


(1) the gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury;


(2) if the employee was absent from the labor market for 18 months or more of the two calendar years preceding the injury, the board shall determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history, but compensation may not exceed the employee's gross weekly earnings at the time of injury;


(3) if an employee when injured is a minor, an apprentice, or a trainee in a formal training program, as determined by the board, whose wages under normal conditions would increase during the period of disability, the projected increase may be considered by the board in computing the gross weekly earnings of the employee.


The employee contends he was an apprentice diver.  There is no definition of "apprentice" in the Alaska Workers' Compensation Act; nor could we find one in the other Department of Labor statutes.  However, we believe the term "apprentice" applies to those employees working in a defined program identifying them as apprentices such as (union training program), and the term "trainee" in AS 23.30.220 (a)(3) applies to all other employees.  We find the employee was not in a union or other defined apprenticeship program at the time of his training or injury, but we find his status fits within the parameters of AS 23.30.220(a)(3), specifically as that of a trainee.


The employee asserts that the presumption of compensability applies to his claim for a compensation rate adjustment.  In deciding this issue, we must apply the statutory presumption found in AS 23.30.120(a) and analyzed in cases by the Alaska Supreme Court.  AS 23.30.120(a) provides in pertinent part: "in a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


The supreme court has held that the presumption applies to any claim for compensation under the workers' compensation statute.  This includes issues of the work relationship of the original injury or aggravations or accelerations of pre‑existing conditions, or combinations with those pre‑existing conditions (Burgess Construction v. Smallwood (Smallwood II), 623 P.2d 312, 316 (Alaska 1981)).  In addition, the supreme court has held recently that the presumption also applies to non‑causation issues, including continuing disability (Bailey v. Litwin Corp., 713 P.2d 249, 254 (Alaska 1986) , continuing medical treatment or care (Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991); and reemployment benefits under AS 23.30.041 (Kirby v. Alaska Treatment Center, 821P.M127, 127 (Alaska l991).  See also Wien Air Alaska v. Kramer, 807 P.2d 471, 473‑74 (Alaska 1991); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976 (Alaska 1991); and Big K Grocery v. Gibson; _ P.2d _, Opinion No. 3882 (Alaska, September 4, 1992).


The supreme court has held that before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and employment, Burgess Construction v. Smallwood (Smallwood II) , 623 P. 2d 312, 316 (Alaska 1981).  This link is established when the employee presents "some evidence that the claim arose out of, or in the course of, employment . . . . " Id.


“[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary" to establish the link.  Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case; the probative value of the available lay evidence and the complexity of the medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


If the employee presents sufficient evidence to establish the link, the presumption of compensability attaches and shifts the burden of production to the employer.  Wolfer, 693 P.2d at 870.  The employer must then present substantial evidence to overcome the presumption. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  'Substantial evidence' is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion." Miller, 577 P. 2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).


In Fireman's Fund American Insurance Co. v. Gomes, 544 P‑2d 1013, 1016 (Alaska 1976), the court explained two ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related; or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.


If the employer produces substantial evidence, the presumption drops out, and the employee must then prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


In this case, we find that before the presumption attaches to the employee's claim, he must present some evidence that 1) he was a trainee in December 1988; and 2) he was participating in a formal training program.  Based an the evidence presented, we find the employee was a trainee but not an apprentice.  We find that when the employee initially went to work for the employer, he was a trainee, gaining the experience and expertise to become a diver.  By working as a tender for a period, he learned the important, practical aspects of the diving trade, aspects that could not necessarily be taught in a diving school.


Nonetheless, we find the employee did not work in a formal training program as required by AS 23.30.220(a)(3). Although it was customary or traditional for divers to first work as tenders, the amount of time one remained as a tender was for an arbitrary period which varied widely among divers.  Testimony by Leroy Frank implied that on very rare occasions, some employees started out as divers. On the other hand, Doug Lebbon testified that most employees do not start diving until they have worked as tenders for at least three years.


Webster's New World Dictionary.  Second Colley Edition at 548 (1982) defines "formal" in pertinent part as "according to prescribed or fixed customs, rules, ceremonies, etc." We do not find anything formal about the customary training system for divers.  In fact, we find the work rules and customs quite the opposite.  We find the primary yardstick for determining when a diver trainee is ready to do some actual diving is each individual trainee's showing of readiness for the job.  Diving status is discretionary with the supervisor and employer.  It is not determined by a set amount of work time as a tender, or an examination, two factors usually present in formal training programs such as those for journeymen.  Accordingly, we conclude the employee does not meet all the requirements of AS 23.30.220(a)(3).
 He has failed to present evidence sufficient to establish a preliminary link under the presumption.  Therefore, his claim for a compensation rate adjustment based on AS 23.30.220(a)(3) is denied at this time.


II. Penalty.


The employee requests a 25 percent penalty, apparently under AS 23.30.155(d) and (e).  He argues the employer made a bad faith controversion when it reduced the employee's compensation rate.  We are not persuaded by this argument.  We find the employer reduced the rate after getting testimony from the employee on his work status and training. We find the employer made this reduction in good faith. See, Phillips v. Nabors Alaska Drilling, Inc., 740 P.2d 457, 461 (Alaska 1987).  Further, the "only compensation due on the facts presented to the employer was that calculated in accordance with" AS 23.30.220(a)(1). Id.


As we have indicated above, we do not believe the employee ever attained the status of "apprentice" while working for the employer, though he was a trainee.  Whether or not he was in a formal training program was a valid issue for dispute.  Accordingly, the employee's request for a penalty is denied.


III.Attorney's Fees and Costs.


The employee also asked for attorney's fees and costs.  Since we have not awarded any benefits at this time, his request is denied and dismissed.


ORDER

1. The employee's claim for a compensation rate adjustment under AS 23.30.220(a)(3), a penalty and attorney's fees and costs is denied and dismissed.


Dated at Anchorage, Alaska this 25th day of September, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson 


M.R. Torgerson, 



Designated Chairman



 /s/ Marc Stemp 


Marc Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Ronald Buben, employee/applicant; v. Underwater Construction, Inc., employer; and American International Group, insurer/defendants; Case No. 8828071; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 25th day of September, 1992.



Charles Davis, Clerk
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    �This hearing was initially scheduled for August 13, 1992 but was continued until August 14, 1992 because other hearings on August 13 consumed all the hearing time.  At the August 14 hearing, we listened to testimony from the employee, Doug Lebbon, Jerry East, Leroy Frank, Johanna Tidler, and Dan Ingraham.


    �Essentially, the employee received an associate's degree in underwater technology. See Employee Dep. at 17.


    �It took him a year to get hired with the employer.  In the interim, he worked in a fish packing plant in Kenai. (Employee Dep. at 27).


    �The employer disbanded its diving division in 1991.


    �Lebbon described the employee as a well�versed tender who was also "extremely reliable" in water as a diver.


    �The employee had gross earnings of $11,965.00 in 1987; $12,433.00 in 1988; $49,373.00 in 1989; and $25,307 in 1990.


    �We are disturbed by the presence of the term "formal" in AS 23.30.220(a)(3) because we believe there are situations where a trainee (such as the employee here), although not in a formal program, must get experience and undergo wage reductions for a period before safely completing training and getting "promoted" to a higher paying job in the same category. Our concern is that the wages and compensation rates of these "informal" trainees are affected as much as those of employees in formal training.  However, we cannot ignore the Legislature's use of the term "formal" in making our determination here.


    �Neither of the parties argued whether Sweet v. N.C. 	 Machinery Co., AWCB No. 91�0117 (April 19, 1991) should apply in this case.







