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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

CRAIG L. CHENERY,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 9120852


v.
)



)
AWCB Decision No. 92-0237

GENSCO OF ALASKA,
)



)
Filed with AWCB Anchorage


Employer,
)
September 25, 1992



)


and
)



)

CNA INSURANCE COMPANY,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


We heard this request for a penalty on August 28, 1992 in Anchorage, Alaska.  The employee was present and represented himself.  The employer and insurer were represented by insurance adjuster Barbara Kardys.  The record closed when the hearing concluded.


ISSUE

Whether the employee should be awarded a penalty under AS 23.30.155 because he was not paid his permanent partial impairment award in a timely manner.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The employee was injured on August 22, 1991.  On March 9, 1992, his treating physician, Davis C. Peterson, M.D., gave him a four percent whole person impairment rating.


The employee testified he faxed the impairment rating to the insurer on March 16, 1992.  Barbara Kardys acknowledged receipt of the fax document.  Kardys testifying by affidavit and in person, stated that on March 17, 1992, she faxed the insurer a request for payment of the four percent permanent partial impairment (PPI) rating by April 3, 1992.  In her affidavit, Kardys testified that "due to circumstances which were beyond the control" of the employer, insurer, and adjuster, the employee did not receive payment until on or about April 27, 1992.  The employee testified he received the check an April 23, 1992.


The adjuster asserted that payment was made before the due date.  She stated that she was informed by the post office that the checks had been misdelivered.  In her affidavit, she indicated that post office employee Jean Alex, station manager for the Russian Jack office, informed her that a substitute carrier was working in the employee's area at the time of the misdeliveries.


The record also contains copies of a check dated April 3, 1992 and payable to the employee, and an envelope with a Portland postage cancellation stamp of April 6, 1992.
 The envelope also contained an Anchorage post office date of April 25, 1992, and it contained a note which stated "return to sender or forward.”


AS 23.30.190(a) requires that permanent partial impairment "compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041, but the compensation may not be discounted for any present value considerations."


AS 23.30.155(b) states:


(b) The first installment of compensation becomes due an the 14th day after the employer has knowledge of the injury or death. On this date all compensation then due shall be paid. Subsequent compensation shall be paid in installments, every 14 days, except where the board determines that payment in installments should be made monthly or at some other period.


AS 23.30.155(e) provides:


If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.


In this case, we find the lump sum payment of compensation to the employee was a "payment without an award."  Further, we find, pursuant to AS 23.30.155(b) and AS 23.30.155(e), that the PPI compensation was due on March 31, 1992, and payment was required on April 6, 1992.


We find payment was made by  the insurer when it placed the employee's compensation into the mail. See McKean v. Municipality of Anchorage, AWCB No. 90‑0217 at 2 (August 31, 1990).  The Alaska Superior Court has indicated that the statutory period within which payment must be made is satisfied when a check is mailed to the employee.  See, Harding v. Placid Oil Company, 3AN 86‑1058 CI at 5 (February 2, 1987).  Accordingly, we find payment to the employee was made on April 6, 1992 when the insurer placed the check into the mail.  Therefore, we find payment was timely, and we conclude no penalty is due.


In addition, we find an additional reason for denying the employee's request for a penalty.  AS 23.30.155(e) states no penalty is due, even when payment of compensation is untimely, if the late payment is excused "owing to conditions over which the employer had no control . . . . “ Here, we find the late payment was due to misdelivery by the mail carrier.  Although an unfortunate circumstance for the employee, we find this a valid excuse for the late payment.  Therefore, we conclude on this alternative basis that no penalty is due.


ORDER

The employee's claim for a penalty under AS 23.30.155(e) is denied and dismissed.


Dated at Anchorage, Alaska this 25th day of September, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson 


M.R. Torgerson, 



Designated Chairman



 /s/ Marc Stemp 


Marc Stemp, Member

MRT:dt


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Craig L. Chenery, employee/applicant; v. Gensco of Alaska, employer; and CNA Insurance Company, insurer/defendants; Case No. 9120852; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 25th day of September, 1992.



Charles Davis, Clerk
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    �There are also copies of subsequent checks and envelopes which demonstrate the adjuster's efforts to get a check to the employee in a timely manner.







