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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

LAWRENCE APTED,
)



)


Employee,
)
INTERLOCUTORY


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9119740



)

PACIFIC/GRADNEY, J.V.,
)
AWCB Decision No. 92-0238



)


Employer,
)
Filed with AWCB Anchorage



)
September 28, 1992


and
)



)

EAGLE PACIFIC INSURANCE,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


We heard this matter on September 25, 1992, in Anchorage, Alaska.  The employee was not present but was represented by attorney Chancy Croft. The employer and its insurer (employer) were represented by attorney Trena L. Heikes.  At the hearing, we agreed to decide, by Monday, September 28, 1992, the question of whether a hearing scheduled for October 21, 1992 should be continued.
 The record closed at the conclusion of the hearing.


FACTUAL AND PROCEDURAL BACKGROUND

During the hearing, the following issues were addressed by the parties: 1) is the employer entitled to a continuance of the hearing set for October 21, 1992; 2) if the board continues the October 21, 1992 hearing, should the employer be ordered to pay compensation in the interim; 3) are both congestive heart failure and hearing loss the issues at the October 21, 1992 hearing; 4) is Apted required to attend an employer's medical evaluation by a cardiologist in New York City; 5) is Apted required to submit to an evaluation by an psychologist; and 6) should the affidavit of readiness to proceed filed March 10, 1992 be held inoperative.


The employee filed a application for adjustment of claim on January 15, 1992 seeking temporary total and permanent total disability based both on a heart condition and hearing loss.  On March 9, 1992, the employer took Apted's deposition and examined him about his heart condition.  On March 10, 1992, the employee filed an affidavit of readiness to proceed on hearing loss only.  On March 20, 1992, the employer filed an affidavit in opposition to the affidavit of readiness to proceed.  At a prehearing conference held on May 2, 1992, the employer requested that the heart condition and the hearing condition be recognized compensable.  The prehearing conference summary was served on the employer on June 15, 1992.  We have no record that the employer objected to this prehearing conference summary within 10 days.  At a second prehearing conference hold on July 8, 1992, the claim was set for hearing on October 21, 1992.  The record does not indicate that the employer objected to the hearing date.  In a letter to the employee's counsel dated September 3, 1992, the employer's counsel advised that she wanted to schedule medical and psychological evaluations of the employee in New York City.


At the hearing, the employer agreed that if we held that the employer was entitled to have Apted evaluated in New York, it would pay the costs incurred by both he and his wife.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

As noted above, the only question we address at this time is whether the hearing scheduled for October 21, 1992, should be continued so that the employee can be medically evaluated in New York.


Our regulations provide in 8 AAC 45.074 that:


(a) Continuances . . . are not favored by the board and will not be routinely granted.  The board . . . will, in its discretion, grant a continuance . . . only upon good cause shown by the party requesting the continuance. . . Good cause exists only when


. . . . (7) the board determines at a scheduled hearing that due to surprise,  excusable neglect, or the board's inquiry at hearing, that additional evidence or arguments are necessary to complete the hearing;


At the hearing, the employer counsel argued that the employer had the right to have an employee medically evaluated by whomever, whenever and wherever it chooses.  Accordingly, it takes the position that Apted must appear in New York City sometime in late October for medical evaluations by a cardiologist and a psychologist.  Counsel for the employer, however, neither stated nor produced evidence to the effect, that the requested continuance was "due to surprise, excusable neglect." Also, we did not find it necessary that additional evidence was necessary to complete the hearing.  Accordingly, we find that the employer has not shown "good cause" to continue the October 21, 1992 as required by 8 AAC 45.074(7), and, therefore, its request for a continuance must be denied.


ORDER

The employer's request to continue the October 21, 1992 scheduled hearing is denied and dismissed.


Dated at Anchorage, Alaska this 28th day of September, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder 


Russell E. Mulder, 



Designated Chairman



 /s/ Michael A. McKenna 


Michael A. Mckenna , Member


APPEAL PROCEDURES

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Lawrence Apted, employee/applicant; v. Pacific Gradney J/V, employer; and Eagle Pacific Ins., insurer/defendants; Case No.9119740; dated and filed in the office of  the Alaska Workers' Compensation Board in Anchorage, Alaska, this 28th day of September, 1992.



Charles Davis, Clerk
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    �Accordingly, this decision and order will address just the most relevant facts and points of law regarding that specific issue.


    �In light of the narrow scope of this holding, we need not address the issues of whether the employee is required to travel to New York City for medical evaluations or whether a psychologist is a physician within the meaning of AS 23.30.265(24).







