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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

SCOTT PAYNE,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 9106034


v.
)



)
AWCB Decision No. 92-0239

BERING SEA PERSONNEL,
)



)
Filed with AWCB Anchorage


Employer,
)
September 29, 1992



)


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


We heard the employee's claim for review of the RBA's determination of ineligibility for vocational reemployment benefits under AS 23.30.041 on September 24, 1991, in Anchorage, Alaska.  The employee was not present but participated by telephone from Kalispell, Montana.  The employer and its insurer (employer) were represented by attorney Richard Wagg.  The record closed at the conclusion of the hearing.


FACTUAL BACKGROUND

The employee alleges that he injured his left lower back in February 1991.  He stated that because of the injury, he suffered pain and numbness in his left back and left leg. (Payne’s Report of Occupational injury form filed on March 26, 1991).  The employer accepted the claim on March 8, 1991 and temporary total disability benefits were paid through December 30, 1991, when the claim was controverted.


After the employee requested an eligibility evaluation pursuant to AS 23.30.041(c), the Reemployment Benefits Administrator's Designee (RBA) assigned Jeanette M. Stangl, a rehabilitation specialist for Vocational Resources, Inc., in Missoula, Montana, to complete the evaluation.  During the evaluation process, Payne was seen by the Inland Medical Evaluations on December 30, 1991.  This panel was comprised of Harvey J. EdWitt, M.D, orthopedist, Patrick S. Lynch, M.D., neurosurgeon, and John P. Moulton, M.D., psychiatrist.  In a report issued on December 30, 1991, Drs.  Lynch and Moulton spoke for the panel and reported:


We feel that Mr. Payne's condition is stable and is fixed.  There are no objective findings to support his complaints, and the lack of response to temporizing, limitation of activities and therapy, and his disenchantment with the medical process and his recent hospitalization strongly suggest that this patient has a somatoform pain disorder.

. . . . 


No permanent physical impairment or disability has been found relating to the incident as described by the patient of March, 1991.

(Inland Medical Evaluations report dated December 30, 1991).


On May 11, 1992, Vocational Resources, Inc. filed it eligibility evaluation report with the RBA.  Based on this report, the RBA issued a decision on June 23, 1992 which found Payne was not eligible for reemployment benefits. In explaining the rejection, the RBA stated in part:


Your physician, Dr. Coughlin, indicated that you are unable to return to your job at time of injury.  Other jobs you have held in the past ten years require physical capacities beyond those noted in your physical capacities evaluation.  Your employer is unable to offer you alternative employment per AS 23.30.041(f)(1).


However, you do not have a permanent partial impairment.  AS 23‑30.041(f)(3) states "An employee is not eligible for reemployment benefits if at the time of medical stability no permanent impairment is identified or expected." Consequently, I must find you ineligible for reemployment benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The employee contends that the RBA abused her discretion when she found him ineligible for reemployment benefits.


Under AS 23.30.041(d) either party may, within 14 days after receipt of notification, seek our review of the RBA's decision on eligibility for reemployment benefits.  We are bound to uphold the RBA's decision absent an abuse of discretion on her part.


In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the Alaska Supreme Court stated, " This court has explained abuse of discretion as 'issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.1 [footnote omitted] Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)."


The only evidence we have before us regarding whether Payne suffered from a permanent partial impairment at the time of medical stability is from the three physicians from the Inland Medical Evaluation.  They evaluated him on December 30, 1991, and found that: 1) the employee's condition was stable; and 2) the employee suffered no permanent physical impairment or disability.


Since this was the only medical evidence before the RBA when she made her decision, we must find that she did not abuse her discretion.  Accordingly, we affirm the RBA's decision of June 23, 1992.


ORDER

The RBA's decision of June 23, 1992, which held Payne ineligible for reemployment benefits under AS 23.30.041, is affirmed.  


Dated at Anchorage, Alaska this 29th day of September, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder 


Russell E. Mulder, Esq.



Designated Chairman



 /s/ S.T. Hagedorn 


S.T. Hagedorn, Member



 /s/ Michael A. McKenna 


Michael Mckenna, Member

REM:dt


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Scott Payne, employee/applicant; v. Bering Sea Personnel, Inc., employer; and Alaska National Insurance Company, insurer/defendants; Case No. 9106034; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 29th day of September, 1992.



Dwayne Townes, Clerk
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