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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JACK L. GALLAGHER,
)



)


Employee,
)
DECISION AND ORDER


  Applicant, 
)



)
AWCB Case No. 8929322


v.
)



)
AWCB Decision No. 92-0241

CIMMARON HOLDINGS,
)



)
Filed with AWCB Anchorage


Employer,
)
September 30, 1992



)


and
)



)

NATIONAL UNION FIRE INSURANCE,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


The insurer's petition for review of the Reemployment Benefits Administrator's determination of the employee's "remunerative employability" pay rate came before us in Anchorage, Alaska.  Attorney Joseph A. Kalamarides represents the employee.  Attorney Michael A. Budzinski represents the employer and its insurer. The parties requested a hearing based on the written record and briefs.  The matter was ready for determination, and we closed the record, on August 12, 1992 when we next met following receipt of the insurer's reply brief.


The employee injured his back on November 7, 1989 while working as a truck driver for the employer on the North Slope.  The insurer accepted his claim.  The RBA found the employee eligible for reemployment benefits and the parties do not challenge that determination.  However, in a letter dated May 7, 1992 the RBA informed the parties of his determination that "remunerative employability" in the employee's case consisted of jobs paying $12.48 per hour or more.  The insurer seeks review of that conclusion.


ISSUE

Did the RBA abuse his discretion in determining the employee's "remunerative employability" pay rate?


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Under AS 23.30.041(j), we must uphold a decision of the RBA relating to a reemployment plan absent “an abuse of discretion on the administrator's part." Several definitions of the phrase "abuse of discretion" appear in the laws of Alaska, although none of them occur in the Alaska Workers' Compensation Act.  In one definition, the Alaska Supreme Court has stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.', Sheehan v. University of Alaska, 700 P. 2d 1295, 1297 (Alaska 1985) ; Tobeluk v. Lind, 589 P. 2d 873, 878 (Alaska 1979) (footnote omitted) . An agency failure to properly apply the controlling law may also be considered an abuse of discretion.  Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962); Black's Law Dictionary 25 (4th ed. 1968).


In the Administrative Procedure Act the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those above but also expressly includes reference to a "substantial evidence" standard:


Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . . if it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.

AS 44.62.570.


The insurer argues that the RBA abused his discretion here by incorrectly applying the law, specifically 8 AAC 45.490, in determining the rate of pay constituting "remunerative employability" in the employee's case.  If the RBA has improperly applied the law, then under either of the definitions, he has abused his discretion and we cannot uphold his determination on review.  AS 23.30.041(p)(7) provides:


"remunerative employability" means having the skills that allow a worker to be compensated with wages or other earnings equivalent to at least 60 percent of the worker's gross hourly wages at the time of injury; if the employment is outside the state, the stated 60 percent shall be adjusted to account for the difference between the applicable state average weekly wage and the Alaska average weekly wage. (Emphasis added).


The phrase "gross hourly wages at the time of injury" is not defined in our Act.  However, 8 AAC 45.490 provides:


For purposes of AS 23.30.041, "gross hourly wages at the time of injury" is determined as follows:


(1) If the employee was paid on an hourly basis at the time of injury, gross hourly wages are the actual hourly wage at the time of injury, exclusive of premium time or overtime.


(2) if the employee was paid on a weekly or monthly salary basis at the time of injury


(A) the weekly salary must be multiplied by 52 and divided by 2080 to compute gross hourly wages; or


(B) the monthly salary must be multiplied by 12 and divided by 2080 to compute gross hourly wages.


(3) If at the time of injury the employee received bonuses, commissions, gratuities, or room and board during the course of employment, gross hourly wages are computed by dividing the gross weekly earnings, as determined under AS 23.30.220, by 40.


For purposes of our review, the parties have stipulated that the employee in fact received room and board while working for the employer pursuant to a collective bargaining agreement between the employer and the Alaska Petroleum Joint Crafts Council.  They additionally stipulated that the room and board was not taxable to the employee and was provided for the convenience of the employer.


AS23.30.041(I) requires that a reemployment benefits plan prepare the employee for remunerative employability.  Since remunerative employability is defined in terms of the employee’s gross hourly wages at the time of injury, the RBA was required to make that calculation.  He calculated the employee's gross hourly wages at the time of injury, using a AAC 45.490(3), because he found the employee had received room and board during employment. (That finding was obviously correct in light of the parties' stipulation to that effect).  By using 8 AAC 45.490(3) for the calculation rather than 8 AAC 45.490(l), the RBA effectively credited the employee for the substantial amounts of overtime pay earned due to the work schedules worked on the North Slope.  The remunerative employability pay rate under 8 AAC 45.490(l), based only on the employee's straight‑time pay rate, would have been about half that calculated by the RBA.


The insurer argues that the RBA's use of 8 AAC 45.490(3), rather than 8 AAC 45.490(l), was a mistake of law.  It argues first that the regulation should be applied in a way which precludes consideration of room and board except in cases where the room and board is recognized as taxable income to the employee.  If not applied in that way, it argues that the regulation itself is invalid.


In Wheeler  v. Trident Seafoods Corp., AWCB No. 90‑0058 (March 30, 1990) the panel reviewed a RBA determination involving a related calculation, under AS 23.30‑041(f)(3), of the hourly pay rate equal to 75% of the employee's gross hourly wages at the time of injury.
 The panel noted that the RBA had not explicitly described what method he used to calculate the employee's gross hourly wages at the time of injury.  However, the panel concluded that 8 AAC 45.490 was valid and it applied 8 AAC 45.490(3) because the employee had received room and board while working for the employer. It did so without any inquiry into whether the room and board was taxable to the employee when received.


By applying 8 AAC 45.490(3) here, the RBA construed his regulations literally.
 The application of that regulation is not explicitly limited to only those employees whose room and board are taxable.  It simply makes the receipt of bonuses, commissions, gratuities, or room and board the trigger for an alternative calculation.  The RBA also construed his regulations in a manner consistent with the conclusions of the board panel reviewing his determination in Wheeler.  We believe we should generally defer to the RBA's expertise in construing the regulations adopted by the board to implement the reemployment benefits program which he administers.


The insurer's major disagreement with the RBA'S construction is stated clearly in its reply brief.  While the general calculation of remunerative employability wages (under 8 AAC 45.490(l)) explicitly excludes overtime pay, using the method of calculation under 8 AAC 45.490(3) implicitly includes such pay. It does so by basing its calculation on the gross weekly earnings under AS 23.30.220. Gross weekly earnings under AS 23.30.220 include overtime pay.


We do not believe the RBA acted unreasonably in construing 8 AAC 45.490(3) literally.  We recognize the insurer's interest in avoiding the inclusion of the substantial amount of overtime pay received by the employee.  However, we do not see the regulations' focus on the actual receipt of certain payments, without regard to the tax consequences, as contrary to any provision of the Act.


While it is true that bonuses, commissions and gratuities are generally taxable to the recipient (and room and board may not be), not even all of the taxable bonuses received by employees are includable during the calculation of the gross weekly earnings under AS 23.30.220. AS 23.30.265(15) specifically excludes "irregular bonuses." Therefore, we believe that the insurer's focus on the tax status of the room and board as a reason not to apply the regulation literally is not justified by the provisions of the Act.


We conclude that the RBA reasonably construed 8 AAC 45.490 and therefore did not abuse his discretion.  We uphold his determination on that basis. We also conclude that it is inappropriate for any panel to consider a request to invalidate a regulation adopted by the full board.  The insurer's petition to reverse the RBA's determination or invalidate 8 AAC 45.490(3) is denied and dismissed.


ORDER

The Reemployment Benefits Administrator's determination of the employee's remunerative employability pay rate is upheld.  The insurer's petition to reverse the RBA's determination, or invalidate 8 AAC 45.490, is denied and dismissed.


Dated at Anchorage, Alaska this 30th day of September, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Paul F. Lisankie 


Paul F. Lisankie, Esq.



Designated Chairman



 /s/ Robert W. Nestel 


Robert W. Nestel, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Jack L. Gallagher, employee/applicant; v. Cimmaron Holdings, employer; and National Union Fire Insurance Co., insurer/defendants; case No.8929322; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 30th day of September, 1992.



Dwayne Townes, Clerk
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    �Although the insurer cited this decision for its definition of abuse of discretion, the insurer did not discuss its treatment of the calculation of gross hourly wages at the time of injury under 8 AAC 45.490(3).


    �Although part of the board's general regulations, the regulation construed by the RBA is one of those adopted by the board which pertain solely to the administration of the reemployment benefits program under AS 23.30.041.







