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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

NANCY L. SZARVAS,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8622157


v.
)



)
AWCB Decision No. 92-0242

SPERRY CORPORATION,
)



)
Filed with AWCB Anchorage


Employer,
)
October 02, 1992



)


and
)



)

TRAVELERS INSURANCE COMPANY, 
)



)


Insurer,
)


  Defendants.
)

                                                             
)


The hearing on September 10, 1992, was scheduled by our designee for us to consider whether Employee must submit to an examination by a panel of physicians selected by Defendants.  Employee is represented by attorney Chancy Croft.  Defendants are represented by attorney Audrey Faulkner.  The issue was ready for decision at the hearing's conclusion.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Employee was injured on August 17, 1986.  Defendants accepted her injury as compensable and began paying temporary total disability (TTD) benefits when she became disabled on September 29, 1986.  In June 1988, her benefits were changed to temporary partial disability (TPD) . (June 23, 1988 Compensation Report.) Those benefits continued until November 22, 1991, when Defendants changed the classification to permanent partial disability (PPD) benefits. (November 22, 1991 Compensation Report.)


On May 5, 1992, we received Employee's claim for permanent total disability (PTD) benefits.  On May 27, 1992, we received Defendants' answer denying Employee is permanently totally disabled, and contending she has recovered from her injury.  Defendants have not filed a Notice of Controversion under AS 23.30.155 of the requested PTD benefits, but have controverted the claim in fact as they continue to pay PPD benefits.


On June 1, 1992, we received Employee's affidavit of readiness for hearing.  On June 8, 1992, we received Defendants' objection to the scheduling of a hearing, contending more discovery was necessary.  Because of the objection, under AS 23.30.110(c) a pre‑hearing conference was required.  This conference was scheduled for July 6, 1992.  However, before the conference was held, Employee filed on June 12, 1992, an amended affidavit of readiness for hearing.  This amended affidavit is the same as the initial affidavit except Employee's attorney's address was changed, and more parties were served with the affidavit.


The Pre‑Hearing Conference Summary of July 6, 1992 indicates the parties agreed to continue the pre‑hearing conference to August 6, 1992.  The reason why the conference was not held as scheduled is disputed.  Employee's attorney wrote a letter on July 9, 1992, to Defendants' attorney confirming that the pre‑hearing conference was rescheduled for August 6, 1992.


The August 6, 1992, pre‑hearing conference was not held because Employee's attorney was unavailable to attend. The prehearing was continued. (August 6, 1992 Pre‑hearing Conference Summary).


Defendants allege they took Employee's deposition and decided an examination by their choice of physician was necessary.  They first scheduled the examination with Shawn Hadley, M.D, but later concluded an examination by a panel of physicians, including an orthopedic specialist, a neurologist, and a psychiatrist, was necessary.  They notified Employee that the panel examination would be September 6, 1992, and there was no objection by Employee.


Finally, the pre‑hearing conference was held on September 4, 1992.  Defendants' attorney outlined the discovery still to be completed.  She wanted to continue the pre‑hearing conference.


At that time Employee's attorney objected to the examination by a panel of physicians.  He indicated this was the first chance to object to the panel examination.  At that time, Employee’s attorney requested a hearing date be set; the hearing was set for December 4, 1992.


Upon his own motion, our designee scheduled this hearing on the issue of whether Employee must submit to an examination by a panel of physicians.  Employee's attorney objected to this procedure contending that a hearing can be set only if an affidavit of readiness has been filed by a party.  However, the parties did agree to appear before us and argue the issue, and they even waived the 10‑day notice of the hearing.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

At the hearing we entered an oral order that the designee properly scheduled the hearing on this procedural matter, and directing Employee to attend the panel examination.  Employee agreed to do so.  We memorialize that action here, and provide the rationale for our decision.


As 23.30.110(a) provides:


Subject to the provisions of AS 23.30.105, a claim for compensation may be filed with the board in accordance with its regulations at any time after the first seven days of disability following an injury, or at any time after death, and the board may hear and determine all questions in respect to the claim.


AS 23.30.130(a) provides in part:


upon its own initiative. . . . the board may, before one year after the date of the last payment of compensation, . . . whether or not a compensation order has been issued . . . review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation.


AS 23.30.135 provides in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties . . . .


AS 23.30.155(h) provides:


The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where the right to compensation is controverted, or where payments of compensation have increased, reduced, terminated, changed or suspended, upon receipt of notice from a person entitled to compensation, or from the employer. . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.


We have adopted 8 AAC 45.070(b) to implement our statutory authority to hold a hearing on our own initiative. 8 AAC 45.070(b) provides in part:


Except for a hearing scheduled on the board's or its designee's motion, no hearing will be scheduled unless a party requests a hearing by filing with the board, and serving on the opposing party, an affidavit of readiness for hearing . . . .


Employee contends that we cannot schedule a hearing on our own motion.
 Employee contends a hearing can only be scheduled if a party has filed an affidavit of readiness.  Employee relies upon AS 23.30.110(c) . Employee contends that because §110(c) was enacted most recently, it takes precedence over the statutes cited above.  AS 23.30.110(c) provides in pertinent part:


Before a hearing is scheduled, the party seeking a hearing shall file a request for a hearing together with an affidavit stating that the party has completed necessary discovery, obtained necessary evidence, and is prepared for the hearing.  An opposing party shall have 10 days after the hearing request is filed to file a response. If a party opposes the hearing request, the board or a board designee shall within 30 days of the filing of the opposition conduct a pre‑hearing conference and set a hearing date. If an opposition is not filed, a hearing shall be scheduled no later than 60 days after the receipt of the hearing request. . . .


As we indicated at the hearing, we find ample authority for us to schedule a hearing on our own initiative.  We find the language cited above from §110(c) refers to the procedure that must be followed by the "party seeking a hearing." Because we are not a party, it is not necessary for us to follow that procedure before scheduling a hearing on our own motion.


As noted by Employee's attorney, we rarely schedule a hearing on our own motion when the parties are represented.  Our designees recognize their authority should be exercised judiciously because the represented parties are usually in the best position to determine when a hearing is necessary and when an issue is ready to be heard.  There are those rare circumstances in which the parties' actions cause us to schedule a hearing on our own motion to enable us to comply with the law or to protect the parties' rights and facilitate the hearing process.


However, the designees' opportunity to schedule hearings on their motion is curtailed by the statute and the time available on our docket.  The south central panel is the most active panel.  We hold hearings approximately six days per month.  However, our case load is such that there is little discretionary time available.  There are many cases in which there is no objection to the affidavit of readiness, and these must be scheduled for hearing within the 60 days mandated by §110(c).  There are also a fair number of cases under AS 23.30.041(d) which must be heard within 30 days of the request.  Therefore, because our dockets are usually complete some weeks in advance with cases that must be heard within certain time frames, the designees' opportunity to schedule issues for hearing is restricted, unless the parties agree to waive the ten‑day notice and consent to be on our "trailing" docket as the parties did for this hearing.


Employee filed an affidavit of readiness for hearing.  Defendants opposed the scheduling of the hearing.  Accordingly, under §110(r) a pre‑hearing conference had to be scheduled, and it was.  However, nothing was accomplished at the July 6, 1992, prehearing conference; it was a waste of time and only caused delay in our hearing this claim.  Another pre‑hearing conference was scheduled, and Employee's attorney was unavailable. Our efforts to comply with the law were again a waste of time and another delay in the resolution of the claim.


When the pre‑hearing conference was finally held, a hearing date was set.  However, given the parties' arguments about Defendants' medical examination, our designee recognized the delay in resolving this issue could jeopardize the claim being ready for a hearing in December, and this claim which is almost six months old, would not be heard on the merits of the claim.
 Considering that one major purpose of the Alaska Workers Compensation Act (Act) is to furnish a simple, speedy remedy for injured workers, Hewing v. Peter Kiewit & Sons, 586 P.2d 182, 187 (Alaska 1978), our designee appropriately exercised the statutory authority cited above, and scheduled this issue for our determination now rather than delay the determination until the December hearing.  Because the parties were cooperative and waived the 10 day notice requirement, we were able to effectively use time available on September 10, 1992, to resolve this issue, and protect the parties' rights.


We now address the rationale for ordering Employee to submit to an examination by a panel of physicians.  At the time of Employee's injury, AS 23.30.095(e) provided in part:


The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon authorized to practice medicine under the laws of the state in which the employee may be found, furnished and paid for by the employer. . . . if an employee refuses to submit to any examination provided for in this section, the employee's right to compensation shall be suspended . . .

(Emphasis added.)


We conclude the Act provides us with the authority to require an employee to submit to more than one examination during the continuance of the disability. In this case, Employee has been treated or examined at her request by several different specialists in the six years since her injury.  During that time, Defendants have had her examined only once.  She was examined in August 1990 by Shawn Hadley, M.D., a specialist in physical and rehabilitative medicine.


we conclude it is appropriate for Defendants to have an opportunity to have Employee examined by specialists similar to those which she has chosen to treat or examine her.  Under the Act, we could require that she submit to these examinations at reasonable times.  We find it is reasonable to have these examinations conducted jointly by a panel of physicians, rather than having the examinations conducted over the course of days, weeks or months.  The panel examination will facilitate the preparation of the claims so it will be ready to be heard in December.


Dated at Anchorage, Alaska this 2nd day of October, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom 


Rebecca Ostrom, 



Designated Chairman



 /s/ S. T. Hagedorn 


S.T. Hagedorn, Member



 /s/ Michael A. McKenna 


Michael A. McKenna, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final an the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Nancy Szarvas, employee/applicant; v. Sperry Corp., employer; and Travelers Insurance Company, insurer/defendants; Case No. 8622157; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 2nd day of October, 1992.



Flavia Mappala, Clerk
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    �For purposes of the discussion, our designee's action in scheduling a hearing will be considered our action.  The board is comprised of members who are employed full�time in the private sector.  AS 23.30.005(a). The appointed board members work as a board member an a part�time basis; they meet periodically to hear claims.  Therefore, the board's day�to�day functions, such as prehearing conferences, scheduling hearings, or noticing hearings, are performed by the board’s designees who are staff members hired under the authority of the Commissioner of the Department of Labor, who is the board's chairman.


    �We cannot refuse to hold a hearing. Summers V. Korobkin Const., 814 P.2d 1369 (Alaska 1991).  However, under the version of AS 23.30.095(e) that governs Employee's claim, the issue at hearing could be limited to whether Employee's benefits should be suspended for failure to attend an examination by Defendants' physician.







