
[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

LORIE A. WOLTERS,
)



)


Employee,
)
INTERLOCUTORY


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9031121



)

STATE OF ALASKA (ADMINISTRATION),
)
AWCB Decision No. 92-0245

(Self-insured),
)



)
Filed with AWCB Anchorage


Employer,
)
October 09, 1992


  Defendant.
)

                                                             
)


This claim was set for hearing on September 9, 1992 in Anchorage, Alaska.  The employee was not present but was represented by attorney Joseph Kalamarides.  The employer was represented by Assistant Attorney General Kristen Knudsen.  The record closed at the end of the hearing.


The issue for hearing was whether the Reemployment Benefits Administrator abused his discretion in denying the employee's eligibility for reemployment benefits under AS 23.30.041. However, the parties at hearing stipulated that the reemployment process was never completed, and they requested that we put a decision in this matter in abeyance until the parties pursued employment possibilities under AS 39.25.158. After hearing the parties' arguments, we continued the hearing for 75 days.  This decision memorializes the oral ruling.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.110(c) states in pertinent part: "After a hearing has been scheduled, the parties may not stipulate to change the hearing date or to cancel, postpone, or continue the hearing, except for good cause as determined by the board. “ Our regulations define good cause. 8 AAC 45.074(a) provides:


(a) Continuances, postponements, cancellations, or changes of scheduled

hearings are not favored by the board and will not be routinely granted.  The board or its designee will, in its discretion, grant a continuance, postponement, cancellation, or change of a scheduled hearing without a formal hearing only upon good cause shown by the party requesting the continuance, postponement, cancellation, or change.  Good cause exists only when


(1) a material witness is unavailable an the scheduled date and the taking of the witness' deposition is not feasible;


(2) a party or representative of a party is unavailable because of an unintended and unavoidable court appearance;


(3) a party or representative becomes ill;


(4) a party, a representative of a party, or a material witness becomes unexpectedly absent from the state;


(5) irreparable harm will result from a failure to grant the requested continuance; or 


(6) an agreed settlement has been reached by the parties less than 14 days before a scheduled hearing, but it does not conform to 8 AAC 45.070(d)(1);


(7) the board determines at a scheduled hearing that due to surprise, excusable neglect, or the board's inquiry at hearing, that additional evidence or arguments are necessary to complete the hearing; or


(8) the hearing was set under 8 AAC 45.160(d).


The parties  asked us to hold our decision of the review "in abeyance" because they agreed Jon Deisher, the rehabilitation specialist assigned to perform an eligibility evaluation failed to apply AS 39.25.158 to the employee's claim.  We have no authority to hold decisions "in abeyance." However, we can continue, postpone, cancel or change scheduled hearings for good cause.
 Therefore, we applied 8 AAC 45.074(a) to determine if good cause existed to continue the scheduled hearing.


We find the employee was employed by the State of Alaska.  As such, she is entitled to additional reemployment rights under AS 39.25.158. This statute is significant because it grants state employees modification and accommodation rights not found in AS 23.30.041. We find there was no discussion or mention by Deisher of the possible applicability of AS 39.25.158 in any of his reports.  Perhaps more disturbing, there is no record that Douglas Saltzman, the Reemployment Benefits Administrator (RBA) ever instructed Deisher to discuss with the employee her rights under AS 39.25.158. In addition, he did not inform the employee of these rights in his August 4, 1992 decision denying eligibility under AS 23.30.041.


On February 18, 1992 the Alaska Workers' Compensation Board issued a "Bulletin" outlining procedures for providing reemployment services to injured state employees under AS 23.30.041 and AS 39.25.158. Although this bulletin has no legal force or effect, it provides the RBA with a set of guidelines to follow in state employee cases.  Absent statutory or regulatory clarification of the relationship between AS 23.30.041 and AS 39.25.158, this procedure can be used by the RBA and his staff to assure implementation of the Board's policy in Bulletin 92‑03.


The first procedure in the bulletin advises the RBA that when a state employee requests reemployment benefits under AS 23.30.041, he should instruct the rehabilitation specialist to "make sure the [state] employee understands his AS 39.25.158 rights and to encourage the employee to pursue those rights as soon as possible.” We find this a worthy instruction. We regard this type of notice important because job modification and accommodation are major reemployment rights.  Pursuant to the Board's bulletin, the RBA should assist state employees in becoming aware of these rights.


Here, the employer acknowledged it is attempting to modify the employee's position to return her to her prior job.  The employer and employee agreed the employee was never informed of her rights under AS 39.25.158.
 They asked for a continuance to allow both parties the opportunity to address those rights.
 Based on AS 23.30.110(c), and 8 AAC 45.074(a)(5); we find good cause exists to grant a continuance.  After inquiring at hearing, we conclude irreparable harm would result from a failure to address the employee's rights under AS 39.25.158 in conjunction with her rights under AS 23.30.041.


This matter is continued for 75 days after September 9, 1992.  By then, the parties must contact prehearing officer Paul Grossi and inform him whether the review of the RBA's decision must proceed to hearing.


ORDER

The parties request for a continuance is granted in accordance with this decision.


Dated at Anchorage, Alaska this 9th day of October, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R.Torgerson 


M.R. Torgerson, 



Designated Chairman



 /s/ Robert W. Nestel 


Robert W. Nestel, Member



 /s/ Michael A. McKenna 


Michael A. McKenna, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Lorie A. Wolters, employee/applicant; v. State of Alaska, (self‑insured), employer/defendant; Case No. 9031121; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 9th day of October, 1992.



Flavia Mappala, Clerk
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    �The employer's attorney asked us to continue the hearing "in the interest of justice." This is not one of the factors which comprises good cause under 8 AAC 45.074(a).


    �The employer stated Deisher never contacted the employer regarding the employee's job.  This assertion contradicts Deisher's February 7, 1992 report at pages two and four where Deisher indicates he did discuss job modification with the employer.  We make no finding regarding these contradictory statements.


    �In our view, an injured state employee's reemployment agenda should start with an application of AS 39.25.158. AS 39.25.158 states that if the State is unable to reemploy the employee at a wage comparable to previous employment, the employee can then "request reemployment at a lower wage or accept retraining under AS 23.30.041." (emphasis added). We find this subsection presupposes that reemployment rights under AS 23.30.041 will follow reemployment attempts under AS 39.25.158. The RBA should consider such an agenda. In any event, he should assure he and his staff are employing uniform procedures for state employees.







