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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

REVA WORDEN,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8933928


v.
)



)
AWCB Decision NO. 92-0248

PAN ALASKA FISHERIES,
)



)
Filed with AWCB Anchorage


Employer,
)
October 14, 1992



)


and
)



)

EAGLE PACIFIC INSURANCE,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


We originally heard this matter on September 19, 1991 in Anchorage, Alaska.  The employee was present and was represented by attorney Michael Tensen.  The employer and insurer were represented by attorney Tasha Porcello.  The record initially closed on October 5, 1991, when we next met after the written closing arguments were due.  We issued an interlocutory decision on November 22, 1991. Worden v. Inlet Fisheries, Inc., AWCB No. 91‑0305 (November 22, 1991).  At that time, we concluded a dispute existed under AS 23.30.095(k). As that statute requires, we ordered the employee to submit to further examination by an independent examiner.  We referred the matter to workers’ compensation officer Paul Grossi to oversee the process.


An independent examination was conducted on February 17, 1992 by Ross Hume, M.D. However, the employer requested the opportunity to depose Dr. Hume, and the deposition was not taken until June 1, 1992.  Oral Closing arguments were taken on June 18, 1992, but we did not close the record until August 27, 1992 when we next had the opportunity to meet after receiving a missing hearing exhibit.


ISSUES

1. Whether the employee's claim is barred by AS 23.30.100.


2. Whether the employee's claim is barred by AS 23.30.022.


3. Whether the employee sustained an injury in the course and scope of employment.


4. The employee's eligibility for temporary total disability benefits commencing February 1990 and continuing.


5. Whether to award medical and transportation costs.


6. Whether to award actual attorney's fees and costs.


7. Whether to award interest.


EVIDENCE CONSIDERED

In making our determination, we considered the medical reports and depositions properly filed into the record, and the testimony of the witnesses at the hearing, including the employee, Mary Ann Rosa, Duane Worden, Steve Sather, Doreen Coleman, Betty Sipes, and Lori Honeycutt.  Depositions in the record include those of the employee, Duane Worden, Corby Haines, Douglas Smith, M.D., Vincent Prusick, M.D., and Ross Hume, M.D. Finally, we considered the written statements of Loretta Honeycutt, John Mail, Chris Roza and Cindy Allen.


EVIDENCE SUMMARY

In 1987, the employee began to experience back and right hip pain while unemployed and living in Michigan. She does not know what triggered the onset of this pain. Her condition worsened, and she eventually sought treatment from Barry Wickstrom, M.D. After examining the employee and reviewing results of several tests including a CT scan and lumbar myelogram, Dr. Wickstrom diagnosed a herniated disk at the L4‑5 level.  He recommended a right partial laminectomy and disc excision which he performed on January 28, 1983.  His assistant was Vincent Prusick, M.D.


The employee was released from the hospital following surgery, and she recuperated at home.  The last time she saw Dr. Wickstrom for examination on this surgery was February 12, 1988.  Dr. Wickstrom stated the employee was getting along well, but he advised her to restrict her activities.  He advised her to do some walking, and he asked her to return in two weeks.  The record indicates other treatment was provided by Michael Ritchie, D.C., periodically over the next year.
 During this time, the employee estimated her pain level was a "three" on a scale from one to ten.  However, she testified she had no difficulty getting housework done and caring for their four children.


Both the employee and her husband had been unemployed most of the few years prior to 1989.  Sometime in early 1989, they received a letter from their Alaskan friend Mary Ann Rosa who indicated they could probably get a job with the employer if they moved to Alaska.  The employee and her husband arrived in Alaska on May 14, 1989 and started work on May 17, 1989.


The employee completed an employment application on May 15, 1989.  One of the questions on the application was: "Do you have any physical conditions which may limit the performance of duties in the position for which you have applied? If yes, please explain." The employee's written response was: “sum [sic] back problems. "


The employee also completed a "Health Questionnaire" on May 15, 1989.  There were 43 different medical conditions listed on the front side of this document.  The employee was asked: "Have you ever had or have you ever been treated for" the various conditions.  The employee marked a "no" for 41 items and a” yes” for two items: "neck or back injury" and "ruptured intervertebral disc."


The document then asked the employee to respond on the reverse side to any "yes" answers. One of the questions on the reverse side asked the employee if she had ever been hospitalized, and if so, the date and place of hospitalization.  She answered in the affirmative and her explanation was "back surgery." The next question asked whether she was ever advised by a physician to restrict her physical activities in any way.  Her response was "no." The employee testified that she felt she could do just about any job.


Betty Sipes, the employer's personnel director, stated that when she notices a job applicant indicates they have restrictions or have had surgery, she questions them about the particulars of the problem.  Sipes testified that she usually asks the applicant if everything is correct, and if the applicant wants to tell more about the noted problem.  She does not specifically recall the employee.
 Regarding statements put on the application, Sipes stated that a hired employee's supervisor is not necessarily made aware of an employee's previous back surgery but is informed of restrictions.


Sipes went on to state that if "restrictions" are noted on the application, the employer asks for a statement from the physician.  Sipes added that supervisors who learn of injuries should "pursue them." Regarding the reporting of injuries, Sipes stated the employer relies on employees to read the notices posted on the bulletin boards, and on the employees reporting injuries.  Sipes testified the employer has safety meetings, but they "kind of go by the wayside" as the fishing season progresses.


The employee’s job, when she began work for the employer on May 17, 1989, was on the halibut assembly line.  She found working the 12 to 13‑hour shifts on the line "too much" after a few days.  After discussing her previous back surgery with supervisor Rick Newton, she "went to doing (halibut) cheeks . . . . " (Employee dep. at 66).  She testified at hearing that she told Newton she had some back problems that might affect her work.  The employer put her to work cheeking halibut, and the employee asserted she performed these latter duties without any problems.


Doreen Coleman, who is the "gear lady" for the employer, stated that on the employee's first day on the job, the employee told Coleman the employee's back hurt and she needed another operation.  Coleman asserted she was sure it was the first day because it shocked her that the employee's back was hurting, and the employee had to get her gear from Coleman.


After working for a period, the employee was laid off.  However, she returned to work on June 14, 1989.  Her new job was in the cook shack, preparing, cooking and serving food, stocking the refrigerator and freezer, and cleaning.
 Her supervisor was her friend, Mary Ann Rosa.  Ms. Rosa had noticed the employee's back bothering her during the halibut season, and Rosa asked her boss Rick Newton if the employee could work in the cook shack.  Newton gave his approval, and the employee worked at this job until September 15, 1989 when she was laid off for a period.  The employee testified she again discussed her previous surgery with Newton.


As part of her cleaning duties in the shack, the employee was required to carry out and dump five‑gallon buckets of wash water because the drains were plugged in the kitchen of the shack.  She said she had to carry the buckets of dirty water approximately three or four times a day.  There were three steps down from the shack, and then she had to carry the buckets up an incline. She testified she did not have to carry water back to the shack because clean water was obtained through the water system. (Employee dep. at 48).  The employee testified that either she or Mary Ann Rosa carried the buckets, depending on who was less busy.


Doreen Coleman testified she never noticed a change in the employee's condition during the employee's period of work with the employer.  Coleman asserted that everyone gets tired working 12‑hour days.  Coleman also stated that she only saw the employee carrying empty five‑gallon buckets to go get hot water.  She testified she "never saw no five‑gallon buckets of dirty water." She testified she had some boys carry the clean hot water back for the employee.  Coleman admitted she probably did not see each bucket trip taken by the employee.  Coleman also indicated the problem with the drain only existed "at the very beginning" of the employee's job.


Mary Ann Rosa, who was the employee's supervisor at the shack, verified that she and the employee had to carry the five gallon buckets of dirty water because the drain was not working.  Rosa considered it heavy work.


Rosa noticed a change in the employee's condition during her employment.  She testified she knew about the employee's back surgery in 1988, and she stated she knew the employee was in pain when she went to work for the employer.  Rosa testified the employee reported her back was bothering her but she never mentioned to Rosa what the pain was due to.  She stated both she and the employee's conditions changed because it was hard work.  Rosa stated that since the employee never told her she hurt her back at work for the employer, Rosa assumed the employee's problems were related to the previous surgery.


The employee testified she hurt her back on approximately August 15, 1989 while carrying a heavy bucket of water in her right hand.  She felt a crunching sound, said "oh my God not again," and paused for a moment.  She stated she felt no pain at the time of the incident. (Employee dep. at 50).  She eventually continued to carry the bucket, but with her left hand, and she continued to work at the shack.  She testified she did not tell her supervisor Rosa, her husband or anyone else about the incident.


The employee estimated that her back pain began to increase towards the latter part of August 1989.  She stated that at nighttime, she felt discomfort in the top of her foot and would have to prop up her legs to sleep.  She testified she still did not say anything to her husband, and he did not ask her why she was propping up her legs.  She asserted she is a quiet person who tolerates pain, and she did not want to tell her husband because they had just recently moved to Alaska and found work.  In addition, they were experiencing other problems already.


She stated her pain increased to a level five but eventually subsided. When her back hurt, she took aspirin or Tylenol to deal with it. She continued to work in the cook shack until she was laid off at the end of September 1989.  The employee testified that up to the day she left, the employer had not fixed the plugged drains in the shack.


Rosa testified she knew the employee was having problems with her back during the work period in the snack shack.  She stated the employee's condition appeared to get worse during this period.


Lori Honeycutt worked as a deck hand sorting fish for the employer.  She testified she saw the employee carrying buckets of water.  Honeycutt talked with the employee who told Honeycutt her back hurt. Honeycutt stopped working for the employer in July 1989.


The employee returned to work in October 1989, this time working on the halibut line again.
 Mary Ann Rosa worked with her on the line.  The employee's duties included spooning halibut and helping pull fish out of the halibut tank.  Rosa described the fish they lifted and pulled from the tank as "big fish, 100 pounds or better."


Rosa noticed the employee was having a problem but was unsure what it was.  After two days on the line, Rosa said she'd "had it" and was going home.  The employee left work with her.


According to the employee, Rosa asked her if she was hurting real bad," and the employee replied "yea, real bad." The employee described her pain level as an eight (with ten being the worst) . The employee called the next day and said she would not be in for work because her back was bothering her.  She returned three days later and worked for two more days cheeking halibut.  She said her back continued to hurt, and she took aspirin to cope with the pain.  According to Rosa, the employee was moved to a different job in the line because of her back condition.


The employee stated that after she was laid off, her back condition improved.  She testified she had good days with less pain and bad days with increased pain.  However, the employee stated her foot pain was constant. The employee could not find work.  She began collecting unemployment in January 1990 when she became eligible for benefits.


Lori Honeycutt testified she visited the employee sometime during the winter of 1989‑90, and the employee was laid up in bed.  Honeycutt said the employee complained of back pain.


Mary Ann Rosa also saw the employee occasionally.  Rosa stated that on one visit, she noticed the employee's back was "really bothering her," so much so that she had trouble getting out of a chair.  Rosa felt the employee's back condition had worsened since Rosa had last seen her.  Rosa was unsure when this visit occurred, but she speculated it was the winter of 1989‑90.


Rosa also testified that the employee told her she didn't know what was wrong with her leg or hip.  The employee told Rosa her husband "kind of pulled on her leg to put it back into place, and the employee's leg hurt after Mr. Worden pulled on it. Duane Worden testified that all he did was hold her leg so the employee could relieve the tension in it.  He was unsure when this occurred, but he thought it was early to mid‑February 1990.


Rosa said she had been a good friend of the employee for over 19 years.  When asked if the employee was truthful, Rosa replied: "Very much so."


The employee testified that her back pain began to get progressively worse in January 1990 to the point that she began to use a heating pad to cope with the pain. (Employee testimony and Employee dep. at 87‑89, 96‑97).  On January 25, 1990 and February 8, 1990, she went to Charles Essex, M.D., complaining of urinary problems and pelvic discomfort.  The doctor's chart notes do not mention specific back pain.  The employee asserted she did not mention her back pain because she keeps things to herself.  He also did not tell her husband of this increased pain because they had too many other problems to deal with.


Duane Worden stated he is "not real observant," and he did not notice the employee's problem until February 1990.  He testified that once he realized she may have a work injury, he did not want her to report it because he feared he might lose his job.  He stated he would rather pay the hospital bills himself than lose his job.


The employee stated that in February and March 1990 it was getting hard to sit.  She asserted she did nothing in these months to hurt her back.  Then, her back "completely went" in March 1990. (Employee dep. at 95, 97).


On March 24, 1990 the employee went to the emergency room of Peninsula General Hospital in Soldotna, complaining of acute low back pain radiating down her right leg into the medial aspect of her foot.  Her attending physician on that date was William Cooper, M.D. Dr. Cooper stated the employee's pain began the evening prior to his exam of her.  He gave her Demerol, Versed, Mepergan Fortis and Flexeril, and he told her to follow up with Dr. Essex.


The employee saw Dr. Essex an March 27, 1990.  Dr. Essex diagnosed low back pain with sciatica and told the employee to return for a possible magnetic resonance image (MRI) if her symptoms persist.


The employee returned to Michigan in early May 1990 to visit her father who was seriously ill.  While there, she got an examination from Gregg Barry Wickstrom, M.D., who had performed the laminectomy on her in 1988.  The employee complained of numbness and weakness in her leg, and some back pain.  Dr. Wickstrom wrote that the employee said she "had gotten along fairly well until the last few months . . . . She denies any one particular inciting episode.  She has been doing a fair amount of heavy lifting and such." (Wickstrom May 2, 1990 report).  The doctor diagnosed a possible disc herniation, and he ordered an EMG and CAT scan.


The tests revealed a disc herniation.  The myelogram was performed by Vincent Prusick, M.D., an orthopedic specialist who assisted Dr. Wickstrom on the employee's first surgery.  Dr. Prusick described the herniation as "very large . . . . He told the employee this accounted for the severe compression of the nerve in the area of the L4‑5 disc.  He recommended lumbar laminectomy and diskectomy.


Dr. Prusick performed the recommended surgery on May 25,1990. A large extruded disk at L4‑5 was discovered during the surgery.


On July 9, 1990 Dr. Prusick wrote a note on a prescription pad.  The note stated that the employee was to do "no repetitive stooping or bending" and "no lifting over 20 pounds for the next six weeks."


The employee returned to Alaska.  She filed an injury report on December 11, 1990.


On March 21, 1991 Dr. Prusick wrote a letter "to whom it may concern.” In it, he stated that it was "apparent" from the employee's medical studies and surgical findings that the employee "had an extremely large disc herniation that undoubtedly came from significant strenuous lifting." He went on to state that the herniation was "most consistent with the type of pathology that would come after the type of heavy lifting that she described as occurring in the fall of 1989 and would be temporarily related to the development of back pain and subsequent leg pain that ultimately disabled her and required" her surgery.


In his deposition, Dr. Prusick stated that his March 1991 letter was written after he had a phone discussion with the employee. In that conversation, the employee asked him if her 1990 problem and surgery could in any way be related to her heavy physical work in the months preceding the onset of her symptoms. (Prusick dep. at 20).  The doctor stated it is difficult to relate specific symptoms to an incident unless the acute symptoms occur immediately after the incident, he felt it was "at least contributing, if not causative to the large herniation she ultimately ended up with.  She had not had any other interval slips or falls or injuries which would have accounted for this. (Id. at 21). Therefore, Dr. Prusick told the employee he would dictate a letter, because as best he could tell from her history, "there was a very good chance that her work related activities contributed in large part to the problem." (Id.).


Dr. Prusick asserted that it usually takes a large amount of stress to "actually extrude a piece of disc material out and with enough force for it to migrate upward in the cannal [sic] . . (Id. at 22) . He indicated that the incident that started the employee's problem could have occurred months before, and a minor incident could have brought on the acute symptoms. (Id. at 41‑42).  Dr. Prusick concluded that based on the descriptions of the employee's work and history, his impression was that her work with the employer in 1989 was a substantial factor in bringing about her herniation. (Id. at 47).


Dr. Prusick stated that "there's no doubt that whatever happened in (1988) had predisposed her to being injured more easily."(Id. at 54).  However, based on her history, including her previous back problems, the doctor concluded to a reasonable degree of medical certainty, that her work with the employer was a "contributing factor in the development of her symptoms." (Id. at 63).


Two other physicians have given opinions on the work relatedness of the employee's symptoms.  Douglas Smith, M.D., examined the employee's medical records at the employer's request.  Ross Hume, M.D., examined the employee and reviewed her records at the board's request pursuant to AS 23.30.095(k).


Dr. Smith disagreed with Dr. Prusick's conclusion that because the employee's disk was extruded, it was caused by trauma.  He stated that studies indicate extruded disks are usually caused by a "lift and twist type of motion . . . . " (Smith dep. at 15).  However, some people get extruded disks from "simple forward bending like brushing their teeth . . . . " (Id. at 16).  Dr. Smith asserts it is not possible to say, based on the employee's medical records, how the employee hurt herself.  He describes the cause as "kind of a mystery." (Id. at 16‑17).  Dr. Smith stated that the only thing that would have helped him answer the question of how the employee hurt herself was to ask her by March of 1990 or so. (Id. at 18).


Dr. Smith asserts that Dr. Prusick is speculating when he stated that the employee's work contributed to her need for surgery. (Id. at 19, 27).  He indicated that Dr. Prusick's opinion is based on the accumulation‑of‑traumas theory, but Dr. Smith ascribes more to the age theory, that back problems are more likely caused from just getting older. (Id. at 28).  Dr. Smith believes the employee "had something of significant acute magnitude occur that resulted in surgery." (Id. at 30).  Dr. Smith added that he cannot completely rule out the employee's work as a substantial factor in her need for surgery in 1990. (Id. at 33).  He stated there was nothing in the medical records to lead him to believe that anything of significance might have happened in the summer of 1989."(Id. ta 36).


Dr. Hume examined the employee on February 17, 1992.  In his report of findings, he also answered several questions proposed by the parties and division staff.  In response to one question, Dr. Hume stated that the employee's work for the employer in 1989, combined with her pre‑existing condition, brought about her need for back surgery in 1990. (Hume February 17, 1992 report at 7).  He also stated that given the history the employee provided him, Dr. Hume felt her work was a substantial factor "in her eventual status." (Id.). He also asserted it is "entirely possible that a significant heavy type of lifting activity" in the fall of 1989 could be related to the employee's ultimate need for surgery. (Id. at 8).


Dr. Hume went on to state that one cannot conclude to a reasonable medical certainty, from x‑rays and surgical findings alone, that a large herniation was caused by strenuous lifting.  He also testified that based only on the medical records and unemployment documents, there is nothing there to indicate the employee's work resulted in her surgery. (Hume dep. at 26.  See also 50).


Dr. Hume based his opinion, that the employee aggravated her pre‑existing condition while working for the employer, primarily on the history given him by the employee. (Id. at 48).  He stated that his report was a more accurate reflection of his review and his opinion on this matter. (Id. at 31).  Dr. Hume had no reason to believe the employee was untruthful with him. (Id. at 47).  He reiterated his opinion that the work the employee did in the fall of 1989 was the "inciting factor by history for her subsequent complaints." (Id. at 43).


FINDINGS OF FACT AND  CONCLUSIONS OF LAW

I. Notice Defense under AS 23.30.100.


AS 23.30.100 provides as follows:


(a) Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer.


(b) The notice shall be in writing . . . .


(d) Failure to give notice does not bar a claim under this chapter


(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;


(2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given;


(3) unless objection to the failure is raised before the board at the first hearing of a claim for compensation in respect to the injury or death.

Under AS 23.30.120(a)(2) it is presumed, in the absence of substantial evidence to the contrary, that "sufficient notice of the claim has been given."


The Alaska Supreme Court has held that the 30‑day limitation serves a dual purpose: "[F]irst, to enable the employer to provide immediate medical diagnosis and treatment with a view to minimizing the seriousness of the injury; and second, to facilitate the earliest possible investigation of the facts surrounding the injury." Alaska State Housing Authority v. Sullivan, 518 P.2d 759, 761 (Alaska 1974), citing to 3 A. Larson, The Law of Workmen's Compensation section 78.20 at 17 (1971).


The supreme court has read into the language of AS 23.30.100 "an implied condition suspending the running of the statute until by reasonable care and diligence it is discoverable and apparent that a compensable injury has been sustained. Sullivan, 518 P.2d at 761. (citation omitted).  The court has labeled this the "reasonableness" standard.  The court affirmed this implied condition in Fox v. Alascom, Inc., 783 P.2d 1154 (Alaska 1989).  There the court stated:


In Sullivan, we affirmed the Board's determination that "if an injury was not of a type that a reasonably prudent man would report at the time of its occurrence because it did not seem to be of a serious nature, then the claimant would not be barred by his failure to comply with the 30‑day notice requirement." Id. at 761, 762 (footnote omitted).

The court in Fox explained this test in a footnote: "This is consistent with Professor Larson's criteria for judging timeliness, namely the nature, the seriousness, and the probable compensable character of the injury or disease. 2B A. Larson, The Law of Workmen’s Compensation section 78.41(d)(1983)." Fox, 783 P.2d at 1158, n.7.


The employer argues that the employee's claim should be barred by AS 23.30.100. It argues that the employee had knowledge of her injury and its “relation to the employment" in August 1989, the day she felt the crunch in her back.  It argues that her failure to timely notify the employer prejudiced its efforts to investigate the claim. It contends if she had reported the crunch, it could have investigated the injury and provided treatment to minimize subsequent disability.


In State v. Moore, 706 P.2d 311 (Alaska 1985), the supreme court discussed section 100 (d) regarding employer knowledge of an injury, and its effect on prejudice to the employer:


It is not reasonable to expect an employer to launch an investigation every time a foreman hears someone complain of a pain or sees someone get a bump, and such knowledge does not therefore satisfy the objectives of the notice statute.  On the other hand, if the employer's representatives are aware of the circumstances surrounding the occurrence of the injury, and know as much about the symptoms as claimant himself could report, the knowledge will be deemed sufficient even if the employer and employee both underestimate the seriousness of the injury.

Id. 706 P.2d at 312 (citation omitted).


The court in Moore concluded: "In light of the [employer's] knowledge of a potentially compensable injury, the evidence does not establish that the [employer] was prejudiced by failure to receive timely written notice." Id. In other words, the court construed AS 23.30.100(d)(1) to indicate that if sufficient employer knowledge is found, this knowledge will affect the employer's contention that it has been prejudiced.


In this case, we first apply AS 23.30.100(d)(1). We find that during her employment, the employee told supervisors (including Rick Newton and Mary Ann Rosa) of her back pain.
 Although Rosa knew of the employee's previous surgery, and she observed the employees back getting worse, it never occurred to her that the employee could be suffering an aggravation of her preexisting back problem.  The employee told Newton her back condition might affect her work.  We find that based on this information, he even moved the employee to a less strenuous position when the halibut line bothered her.  Finally, the employee called in during her work stint in October 1989 and reported she was unable to work because of her back.


We find the employer knew as much about the employee's symptoms as she could report at the time.  In addition, we find the employer was aware that the employee's pre‑existing back condition was potentially aggravated by certain work tasks.  Moreover, we find both the employer and employee underestimated the potential serious nature of her condition during her work period.


The employer knew of her previous surgery.  Its agents in charge heard her complaints and observed her deteriorating condition as she performed some job tasks such as work in the halibut line.  Yet, they failed to take investigatory action.  We conclude the employer had sufficient knowledge of a possible aggravation of the employee's pre‑existing condition that it was on notice and should have investigated her complaints.  The employer cannot now argue that it was prejudiced by its own flaw in failing to reasonably investigate the employee's complaints.  Accordingly, we dismiss the employer's defense under AS 23.30.100(d)(1).


Alternatively, we apply the implied suspension of the notice period under Sullivan.  First, we find the employee knew of the nature of her condition during her work period.  She experienced the flare‑ups, and she felt her condition worsen as time went by.  We find the employee knew the seriousness of her condition when she went to the emergency room, in acute pain, in late March 1990.  Finally, we find the employee did not know of the probable compensable nature of her condition until she discussed the matter with Dr. Prusick in March 1991 after which he wrote the "to whom it may concern" letter.
 Accordingly, the tolling period under Sullivan and Fox would not begin to run until March 21, 1991.  Since the employee had filed a notice of injury prior to that date, we find her notice of injury timely.  Therefore, the employer's defense under the Sullivan exception is denied and dismissed.  We conclude the employee's claim is not barred by AS 23.30.100.


II. AS 23.30.022. False Statements by Employee.


AS 23.30.022 states:


An employee who knowingly makes a false statement as to the employee's physical condition on an employment application or preemployment questionnaire may not receive benefits under this chapter if


(1) the employer relied upon the false representation and this reliance was a substantial factor in the hiring; and


(2) there was a causal connection between the false representation and the injury to the employee.


Here, there is no evidence the employee knowingly made a false statement about her back condition on her job application.  The employer argues the employee made a false statement by failing to reveal work restrictions placed on her by Dr. Wickstrom, who performed her first surgery.  Assuming there was in fact a restriction still in place by May 1989, we find the employee did not knowingly fail to disclose this restriction.  She stated in her deposition (taken June 28, 1991) that she did not remember this restriction until that time.  This memory lapse aside, we question whether Dr. Wickstrom would still have placed any restrictions on her almost 16 months after her surgery.  She last saw Dr. Wickstrom in early February 1988.  We find it reasonable to assume he would have eventually lifted most if not all restrictions on the employee.


Regarding the employee's memory lapse, we have reviewed all her testimony and her demeanor at hearing.  We find she was sometimes unable to explain why she took or avoided certain actions throughout the history of this matter.  We find, therefore, that we cannot give full weight to her testimony.  However, we find she is generally credible.  This finding is supported by our observations of her demeanor, and the testimony of Mary Ann Rosa regarding the employee's honesty.  We find she sincerely failed to recall the work restriction until asked by employer's counsel.
 Furthermore, she specifically stated on her employment application that she had "sum" back problems which may limit her job performance.  Therefore, we conclude she did not make a knowing false statement.  The employer's defense under AS 23.30.022 is denied and dismissed.


Furthermore, we note that although the employee stated on one part of her employment application that she had never been advised to restrict her activities, she indicated elsewhere that her back problems may limit her performance.  This indication should have alerted the employer who could have more thoroughly investigated the employee's statements regarding her back condition and surgery.


III.  Course and Scope of Employee's Injury

In determining whether the employee's back problems in 1989 and her 1990 surgery are related to her work for the employer, we must apply the statutory presumption found in AS 23.30.120 and analyzed in cases by the Alaska Supreme Court.  AS 23.30.120(a) provides in pertinent part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


The supreme court has held that the presumption applies to any claim for compensation under the workers' compensation statute.  This includes issues of the work relationship of the original injury or aggravations or accelerations of pre‑existing conditions, or combinations with those pre‑existing conditions (Burgess Construction v. Smallwood (Smallwood II), 623 P‑2d 312, 316 (Alaska 1981)). In addition, the supreme court has held recently that the presumption also applies to non‑causation issues, including continuing disability (Bailey v. Litwin Corp., 713 P.2d 249, 254 (Alaska 1986); continuing medical treatment or care (Municipality of Anchorage v. Carter, 818 P.2d. 661, 665 (Alaska 1991); and reemployment benefits under AS 23.30.041 (Kirby v. Alaska Treatment Center, 821 P.2d 127, 127 (Alaska 1991).  See also Wien Air Alaska v.  Kramer, 807 P.2d 471, 473‑74 (Alaska 1991); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976 (Alaska 1991), and Big K Grocery v. Gibson;    P.2d   
Opinion No. 3882 (Alaska September 4, 1992).


The supreme court has held that before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and employment. Burgess Construction v. Smallwood (Smallwood II) , 623 P. 2d 312, 316 (Alaska 1981).  This link is established when the employee presents "some evidence that the claim arose out of, or in the course of, employment . . . ."  Id.

“[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary" to establish the link.  Smallwood II 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


If the employee presents sufficient evidence to establish the link, the presumption of compensability attaches and shifts the burden of production to the employer. Wolfer, 693 P.2d at 870.  The employer must then present substantial evidence to overcome the presumption.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  "Substantial evidence" is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion." Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).


In Fireman's Fund American Insurance Co. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related; or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself.' Id. at 869.


If  the employer produces substantial evidence, the presumption drops out, and the employee must then prove all the elements of his claim by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


We first find that the employee has established a preliminary link between her injury and her employment in 1989.  This finding is supported by the employee's testimony about her August 15, 1989 crunching incident, her back pain after the October fish tank work, and her deteriorating back condition absent any event.  In addition, this finding is supported by Mary Ann Rosa's testimony, regarding both the bucket carrying and fish pulling, in which she described both jobs as heavy work, and Rosa's observation that the employee's back condition appeared to worsen over time.  Finally this finding is supported by Dr. Prusick's opinion that the employee's work was a substantial or contributing factor in bringing about her symptoms and surgery, and Dr. Hume's opinion that the employee's work combined with her pre‑existing condition to bring about her need for back surgery.


We must next determine whether the employer has overcome the presumption with substantial evidence.  In viewing the employer's evidence in isolation, we find that the employer has not rebutted the presumption. Dr. Smith could not rule out the possibility that the employee sustained a work injury. He did not

examine the employee or discuss with her the events leading to her back problems. Therefore, he made no findings on examination. In this particular case, we find we must discount the weight of his medical opinion. 8 AAC 45.120(k)(4).  Further, he never stated, to a reasonable degree of medical certainty, that the employee's back problem was unrelated to her work for the employer.  Thus, we find his medical opinion is not substantial evidence to overcome the presumption.


We find the employer's other evidence, even combined with Dr. Smith's opinion, is also insubstantial. In this finding, we reviewed the testimony of Doreen Coleman who contradicted some of the employee's testimony regarding work‑relatedness.  We find Coleman was mixed up about the dates the employee worked, and she did not notice a change in the employee's condition when others did.  We also find Coleman was incorrect regarding the fact the employee carried dirty water, and that the employee did not carry buckets of water.  This testimony is contradicted by the employee, Rosa and Lori Honeycutt.  Coleman also could not recall her own work injuries until confronted with them.  We find her perception and memory flawed on this issue.  For these reasons, we reduce substantially the weight of her testimony.  As such, we disregard her testimony regarding the employee's comments on her alleged first day of work.  Accordingly, we conclude the employer did not overcome the presumption with substantial evidence.


Alternatively, we will decide, assuming the employer overcame the presumption, whether the employee has proven all the elements of her claim by a preponderance of the evidence.  We find the employee's credibility is a significant factor on this issue.  As Dr. Hume noted, one cannot reasonably conclude, by the medical records alone, that the employee sustained a work injury.  There is no explicit indication in the 1990 medical records that the employee sustained a work injury.  There is no mention of work relatedness until Dr. Prusick's March 1991 letter.  Therefore, the employee's credibility is crucial to the outcome here.


As we stated in the above section on AS 23.30.022, we find the employee generally credible.  AS 23.30.122. We find we cannot accord full weight to her testimony because of her inability to remember some events and not others.  However, this limitation is not unique.  Parties forget events that occurred two years or more previous. We do not find her testimony so inconsistent as to be incredible.  We find her timid but sincere.  Therefore, we will give substantial weight to the employee's testimony.


In view of the employee's credibility, we find by the preponderance of the evidence that the employee sustained an injury of her pre‑existing back condition while working for the employer in 1989.  We find this injury included aggravations from carrying buckets of water to pulling heavy halibut from the fish tank.  We find these aggravations combined with her pre‑existing back condition and were a substantial factor in bringing about her subsequent back problems in 1990 and beyond.  Therefore, we conclude the employee's injury occurred within the course and scope of work.


IV. Temporary Total Disability

The supreme court has held "that a preexisting disease or infirmity does not disqualify a claim under the work‑connection requirement if the employment aggravated, accelerated, or combined with the disease or infirmity to produce the . . . disability for which compensation is sought." Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981); Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  We must find whether the employee became disabled and, if so, whether her work period for the employer combined with her pre‑existing disease and was a substantial factor in her resulting disability.


The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." AS 23.30.265(10). The court explained disability:


The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment. An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.

Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974).  Recently, the court stated that "loss of earning capacity is the defining characteristic of a compensable disability." Wien Air Alaska v. Kramer, 807 P. 2d 471, 474 (Alaska 1991).  In a more recent case, the court stated that "[i]ncorporated into this idea [of disability] is the concept of steady and readily available employment." Olson v. AIC/Martin J.V., 818 P.2d 669 (Alaska 1991).  The court also indicated the employer must show there are jobs available in the local economy which the claimant is capable of performing.  Id.

Based on the preponderance of evidence presented, particularly that noted in our presumption analysis, we find the employee became disabled on March 24, 1990 when she went to the emergency room in Soldotna.  As noted above, the employee is presumed to continue to be disabled absent substantial evidence to the contrary. Bailey v.  Litwin Corp., 713 P.2d 249, 254 (Alaska 1986).  We find no testimony indicating she has been released to work except for clerical jobs, and the employee testified she cannot type.  Moreover, the employer has not produced evidence that the employee does not continue to suffer a loss of earning capacity.  Therefore, we conclude the employer has not overcome the presumption of continuing disability. Of course, she is not eligible for temporary total disability benefits for periods after March 24, 1990 in which she received unemployment benefits.  AS 23.30.187.


V. Medical and Transportation Costs

Based on our award of compensation benefits, we conclude the employee is eligible for medical benefits within the limits of AS 23.30.095. The employer shall pay for those benefits.


VI. Attorneys Fees, Costs and Interest

The employee requests an award, under AS 23.30.145, of double the actual attorney's fees.  We find the employee's claim was controverted by the employer, and the employee retained an attorney who successfully prosecuted her claim for workers' compensation benefits.  Therefore, we award attorney's fees under AS 23.30.145(a).


The employee's actual fee request is $8,825.00. The employee argues a double fee is appropriate in recognition of the contingency factor in worker's compensation disputes.  See, e.g., Wise Mechanical v. Bignell, 720 P.2d 497 (Alaska 1986).  We deny this request.  We believe actual fees are an adequate award in this case.  Therefore, we must determine if the fees are appropriate based on the nature, length and complexity of the services performed, and the benefits received by the employee.  AS 23.30.145(a).


We have reviewed the attorney's fee request, and we conclude it is appropriate for this case.  This case was very lengthy.  It involved a hotly disputed claim, controverted from the outset. The dispute included several viable defenses which the employee had to deal with in addition to the case in chief. Further, the benefits to the employee were substantial. Accordingly, the employer shall pay the actual fees of $8,825.00.


 In addition, we award reasonable costs under AS 23.30.145(b). We find the paralegal and other costs appropriate.  The employer shall pay $532.50 for paralegal costs, and $438.15 for other costs.


Finally, the employer shall pay interest at the statutory rate of 10.5 percent.  Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984).


ORDER

The employer shall pay disability benefits, medical costs and attorney ‘s fees, costs and interest in accordance with this decision.


Dated at Anchorage, Alaska this 14th day of October, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson 


M.R. Torgerson, 



Designated Chairman


DISSENT  OF MEMBER S.T. HAGEDORN

I respectfully dissent.  I would find that the employee ‘s claim should be denied and dismissed for two primary reasons.  First, the employee's claim should be barred under AS 23.30.100. Secondly, I would find the employee is not credible, and her testimony should be accorded no weight.  Therefore, there is insufficient evidence to support her claim that she sustained an injury in the course and scope of employment.


The employee's claim should fail under AS 23.30.100. In applying the test the Alaska Supreme Court laid out in Sullivan, I would find that a reasonably prudent person would have reported the alleged August 1989 "crunching" injury much sooner than was reported by the employee.  It is somewhat unclear from the record just when she first reported the incident that produced the crunching sound.  However, it is clear that her disclosure of this incident was a substantially long time after its alleged occurrence.  In testimony, the employee stated that shen she felt the "crunch", she said, "oh‑my‑God‑not‑again.” If this alleged incident caused the injury which is now contemplated by this panel, it would seem the injury was serious in nature, and would not, or could not, have been ignored.


As such, I would find a reasonably prudent person would report this incident at the time of, or soon after its occurrence. In a remote but still reasonable time scenario, a reasonable person would have reported it to a physician during the initial examinations for acute back pain.  Assuming the incident even happened, I find it was reported long after the employee's initial treatments for intense back pain.  There is no mention of this incident in any of the 1990 reports of the employee's attending or treating physicians.  I also find it odd the employee did not tell her husband about it.  Moreover, the employee certainly did not give the employer enough clues that it would reasonably have been alerted to a possible work injury.


Although this incident stands out in the employee's memory, she failed to report it for well over a year after its occurrence.  I find this failure to report the incident within a reasonable time indicates it was contrived by the employee.  In any event, I believe that the employee, as a reasonable person, would have realized the serious and possibly compensable nature of the crunching incident no later than May 1990 when she was treated by Dr. Prusick.  Applying the tolling provisions in Sullivan, I would find her failure to file a notice of injury within 30 days of this time should bar her claim for workers' compensation benefits.


Although I agree with the majority that the key factor in this decision is the employee's credibility, I disagree with their findings on this issue.  I find the employee is a very poor historian who has provided inconsistent statements regarding the time of the onset of her symptoms and their causes.  I find that the employee's deficient memory and unduly slow reporting of the crunching incident is but one example of her generally poor recollection of the facts.


Other examples include her statement to Dr. Prusick that there was no specific traumatic episode that brought on her symptoms (despite her subsequent contrary testimony), her inability to remember the lifting restriction put on her by Dr. Wickstrom until her deposition was taken, and her general inconsistency in recalling some events but not others.  Accordingly, I believe the employee's testimony in this dispute is so inconsistent that it should not be given any weight.  Applying the statutory presumption, I would conclude the employee failed to prove all the required elements of her claim by a preponderance of the evidence.  Therefore, her claim should be denied and dismissed.



 /s/ S.T. Hagedorn 


S.T Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Reva Worden, employee/applicant; v. Inlet Fisheries, employer; and Eagle Pacific insurance, insurer/defendants; Case No. 8933928; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 14th day of October, 1992.



Flavia Mappala, Clerk
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    �In early 1989 the employee also experienced cervical problems. On April 20, 1989 S. Shin, M.D., performed a "laser vaporization conization of the cervix."


    �Sipes noted she reviewed over 1,500 applications that year.


    �Sipes testified she knew the employee had transferred from the halibut line to the cook shack, but she did not know why the transfer was made.


    �For example, the employee stated they were having problems with their children who were disgruntled about the family's move to Alaska from Michigan.


    �Betty Sipes testified she was not aware of the drain problem in the snack shack.  She testified she would have had some "strong, muscular men move the buckets" if she'd known such a problem existed.


    �Doreen Coleman testified that the employee did not return to work in October 1989.  However, the employer later stipulated that the employee did in fact return to work in October 1989. Coleman also asserted she never had an injury while working for the employer. She later admitted she reported two workers' compensation injuries there.


    �Both the employee and her husband mentioned the effects of the Mount Redoubt ash fall as another of the many problems they faced at that time.


    �Accord, Morrison�Knudsen Co. v. Vereen, 414 P.2d 536, 537 (Alaska 1966).


    �We find both Newton and Rosa are agents of the employer


under AS 23.30.100. The employer admitted both were supervisors.


See 3 A. Larson, The Law of Workmen's Compensation, section 78.31(b), 15�116 to 15�129 (1983).


    �We surmise the employee contacted Dr. Prusick after receiving the March 4, 1991 controversion notice by the employer's adjuster, Janet Cornette. One of the stated reasons for controverting all benefits was lack of "clear medical documentation" to support the employee's claim.


    �We question whether such a specific restriction was ever given.  We believe it is feasible the employee may have been thinking of the restriction placed on her by Dr. Prusick after her second surgery in 1990.  We note that the employer asked the employee about the 1988 restriction after the employee had been questioned for four hours into her deposition. We surmise she was boggled when the question was asked.


    �While we recognize that Betty Sipes had a somewhat overwhelming task of reviewing roughly 1,500 job applications for possible problems, we are surprised that the employer did not more thoroughly investigate statements such as those given by the employee, and then keep records of the investigation.  In this case, the employee did not even put down the date of her surgery, a fact which could have significance if, for example, the surgery occurred three months or three years earlier.  Finally, we were surprised the employer did not tell supervisors to keep an occasional eye on employees with a history of back problems since back injuries comprise the largest percentage of workers' compensation injuries.







