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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

WINSLOW D. DEVEROUX,
)



)


Employee,
)
INTERLOCUTORY


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8101279



)

ATCO STRUCTURES, INC.,
)
AWCB Decision No. 92-0252



)


Employer,
)
Filed with AWCB Anchorage



)
October 21, 1992


and
)



)

INDUSTRIAL INDEMNITY COMPANY,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


Employee's claim was heard at Anchorage, Alaska, on October 9, 1992.  Employee was present and represented himself.  Defendants were represented by attorney Richard Wagg.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Employee asks for temporary total disability (TTD) benefits from August 2, 1991 to the present and continuing.  Employee wants to be paid permanent partial disability (PPD) benefits, and interest on these benefits. Employee wants Defendants to pay travel expenses to the doctors’ offices, surgery expenses, and charges for medical treatment.  He also asks that Defendants reimburse the State of Alaska, Department of Health and Social Services, for physical therapy.


Defendants again agreed to pay for travel expenses for trips to doctors' offices for those treatments which they are willing to accept as compensable.  They made this agreement at our previous hearing on August 27, 1992, and we ordered them to make payment in our previous decision and order. Deveroux v. ATCO Structures, Inc., AWCB Decision Number Unassigned at 4, (September 2, 1992). As of October 9, 1992, no payments had been made by Defendants
for travel expenses. 


Defendants argue Employee's November 1991 surgery was not reasonable and necessary.  Therefore, they should not have to pay for the medical bills for that surgery and the physical therapy.


Defendants contend there are several reasons why no more disability benefits are due Employee.  First, because the surgery was unnecessary, he should not receive TTD benefits for disability while recovering from the surgery.  Second, they argue he had withdrawn from the labor market because he was disabled due to conditions unrelated to his injury.  Therefore, even though his medical condition was unstable due to the surgery, Defendants should not have to pay TTD benefits because he was not in the work force before the surgery.  Third, the partial settlement agreement which we approved on September 20, 1991, bars payment of TTD benefits from August 2, 1991, to August 18, 1991.


Defendants argue their payment of one percent for PPD benefits was proper and no further PPD benefits are due.  The physicians who have examined him have repeatedly noted that he has no loss of range of motion from his foot injury.  Therefore, there is no rating of a PPD.  Alternately, Defendants argue the maximum rating he could get under the American Medical Association, Guides to the Evaluation of Permanent Impairment (3rd ed.) (1984), (Guides), is four percent for nerve damage.


After Employee's foot injury, he developed a tarsal tunnel syndrome which Defendants acknowledge was compensable.  He had surgery in 1983 by Ross Brudenell, M.D. He developed problems after the surgery.  Dr. Brudenell referred Employee to Shawn Hadley, M.D. She reported in February 1986 that:


I feel that Mr. Deveroux has a very early sympathetic dystrophy in the left foot . . .


I feel that the current symptoms Mr.Deveroux is experiencing may result in some further permanent impairment if an aggressive therapy program is not pursued. If no intervention were undertaken at this time I feel that the patient could conceivably develop very limited use of the foot altogether because of this pain.


In his August 27, 1987 letter, Ross Brudenell, M.D., stated: "I believe he has suffered permanent physical impairment, and basing this impairment on AMA Guideline, revised in 1984, although his ranges of motion are normal, I believe we can give him a rating of 1% of the lower extremity at the foot." Defendants paid PPD benefits based on this rating.


In his August 15, 1990, letter about a Morton's neuroma that developed and was removed, W.S. Holderness, D.P.M., stated: "At this time I would recommend against any type of work that involved ambulation.  However. . . . there should be little to no permanent disability."


In February 1991, Employee was seen by Edward Voke, M.D., at Defendants' request.  Dr. Voke had initially treated Employee immediately after his injury.  Dr. Voke said Employee could work as a carpenter.  He found no evidence of a neurological deficit.  Dr. Voke said, "[T]here is no objective evidence to suggest that he has a permanent impairment."


Employee later developed another neuroma at his previous surgical site.  Dr. Holderness removed the neuroma.  He said in a July 17, 1991, letter: "There should be no impairment rating as a result of the surgery and as far as the neuroma is concerned, he should be able to return to work without any complications . . . the symptoms he is experiencing with the tarsal tunnel recurrence may provide some complication in the future."


In his August 7, 1991, letter to Dr. Holderness, Laurence Wickler, M.D., stated his impression of Employee's condition was “[p]ossible recurrent and/or persistent tarsal tunnel syndrome with entrapment of the posterior tibial nerve and its plantar branches."


Dr. Wickler performed surgery in November 1991.  His pre-operation history and physical states: "There is absolutely no guarantee that this is going to eliminate his symptoms but it is an appropriate attempt.  Should this fail, no additional surgical procedures would be recommended. . . . incomplete relief of the symptoms, in fact a worsening of the same could occur."


Employee testified he felt better for four or five months after the surgery.  He testified he could have worked as a carpenter or painter during this period of time.  However, after four or five months, the condition "popped up again" and started to bother him as it had before the surgery.


Dr. Voke, who last examined Employee in February 1991, testified in his deposition that he did not note any objective basis at that time for performing another surgery.  Dr. Voke testified he would not have expected the surgery to improve Employee's condition, and no surgery should have been done.  In fact, not only did the surgery not improve the condition, it worsened Employee's condition by causing more scar tissue. (Voke Depo. at 19 ‑ 22).


Dr. Voke had rated Employee's condition at zero percent permanent impairment in February 1991, before the most recent surgery.  He found no swelling, no signs of Sudeck's atrophy or sympathetic dystrophy, and no evidence of neurologic deficit.  There was a full range of motion. (Voke Addendum to February 19, 1991 evaluation).


In his March 25, 1992, letter Dr. Holderness noted that Employee had no loss of range of motion.  He added that "based on . . . the continued formation of keloids, I would rate the present disability of the foot at twenty percent and I feel that Mr. Deveroux is stable at this time and little to no improvement is expected.”


At the hearing, Defendants submitted copies of a portion of the Guides relating to rating damage to nerves affecting the lower extremity which caused pain or discomfort.  However, no medical evidence was presented commenting on the application of this portion of the Guides to Employee's condition.  Defendants seemed to suggest that, if we disagreed with the PPD benefits which they have paid, we should apply the impairment rating from the Guides.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

At the time of Employee's injury, former AS 23.30.190 provided a schedule of PPD benefits for specified injuries.  Under that scheme, PPD benefits were to be paid for a specified number of weeks based on the percentage of permanent impairment, but the total payment could not exceed the schedule's maximum for a particular body part.  Providence Wash.  Ins.  Co. v. Grant, 693 P.2d 872 (Alaska 1985).


We find we have evidence to raise the presumption that Employee is entitled to PPD benefits.  We find Dr. Voke's opinion that Employee's disability is zero percent is sufficient evidence to overcome the presumption.  Employee must prove his claim by a preponderance of the evidence.


Defendants indicated that Employee's nerve damage may be rated under the Guides.  However, no physician who has rated Employee has commented upon this portion of the Guides and its application to Employee's condition.  Dr. Wickler did not rate Employee at all.  Dr. Holderness rated Employee's disability at 20 percent, but did not explain what rating system he applied to reach this conclusion.  We are unable to tell from Dr. Voke's report or deposition whether he considered rating Employee's pain.


Although Employee has the burden of proving his claim and we would usually give him only one chance to do so, we find the particular circumstances of this case prompt us exercise our statutory discretion provided in AS 23.30.135(a).  That section states:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may makes its investigation or inquiry or conduct its hearing in the  manner by which it may best ascertain the rights of the parties. . . .


AS 23.30.155(h) also provides authority for us to "make the investigations . . . and take the further action which [we] consider will properly protect the right of all parties."


We have had the opportunity to observe and question Employee. It is apparent that his gunshot injury to the head handicaps him in remembering dates and events.  It appears that it may impede his ability to do what needs to be done to present his claim.  Given the unique circumstances of this case, we believe we can best ascertain the rights of the parties by obtaining additional medical evidence.


Because neither Dr. Voke nor Dr. Holderness discussed in their ratings the sections of the Guides submitted by Defendants, we will reopen the record to write to these physicians and ask them to consider the sections of the Guides submitted by Defendants.  We will also provide them with copies of the reports quoted above, and ask them to consider this information in their determination.  We will offer them the opportunity to examine Employee again if necessary to reach their decision.  We will send copies of our letters to the parties.


Once we have their responses, we will provide copies to the parties and give then an opportunity to comment upon the reports or submit additional evidence.  Thereafter, we will decide the PPD issue as well as the other issues raised at the hearing.


ORDER

1. In accordance with their representations at the two hearings, Defendants shall pay within 14 days of this decision mileage for Employee's travel for medical treatment which they have acknowledged is compensable.


2. We shall proceed in accordance with this decision to reopen the record, and contact Dr. Voke and Dr. Holderness to seek additional evidence regarding Employee's permanent disability rating.


3. The hearing record will remain open until we have received the doctors' responses to our inquiries and have given the parties an opportunity to review and respond to this information.  We retain jurisdiction, to determine the issues raised at the hearing.


Dated at Anchorage, Alaska this 21st day of October, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom 


Rebecca Ostrom, 



Designated Chairman



 /s/ Michael A. McKenna


Michael A. McKenna, Member



 /s/ Marc Stemp 


Marc Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days on the due date unless an interlocutory order staying payment is obtained in Superior Court.


CERTIFICATION

I hereby certify that the foregoing in a full, true and correct copy of the Interlocutory Decision and Order in the matter of Winslow D. Deveroux, employee/applicant; v. ATCO structures, Inc., employer; and Industrial Indemnity Company, insurer/defendants; Case No, 8101279; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, this 21st day of October, 1992.



Charles Davis, Clerk
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