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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

PETE YANNIKOS,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 9029264


v.
)



)
AWCB Decision No. 92-0255

PRICE/AHTNA, J.V.,
)



)
Filed with AWCB Anchorage


Employer,
)
October 21, 1992



)


and
)



)

NATIONAL UNION FIRE INSURANCE,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


Employee's request that we review the rehabilitation administrator's decision was heard at Anchorage, Alaska on October 8, 1992.  Employee was present and represented by attorney Chancy Croft.  Defendants are represented by attorney Allan Tesche.  The record closed at the hearing's conclusion.


ISSUE

Should the rehabilitation administrator place Employee for on‑the‑job training services at the Municipality of Anchorage thereby obligating the State of Alaska for liability for workers' compensation benefits?


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Employee, who is 35 years old, injured his knee on November 13, 1990, in the course and scope of his employment as a journeyman pipefitter.  Because of his injury, he cannot return to his occupation at the time of injury.


Under AS 23.30.041, Employee received an evaluation for re‑employment benefits.  Based on the evaluation, the rehabilitation administrator (administrator) found Employee eligible for re‑employment benefits.  An on‑the‑job training (OJT) plan was formulated by the rehabilitation specialist, Jill Friedman.


Friedman reported that Employee graduated from high school in Greece, and has studied English as a second language.  He is still working on improving his command of the English language.  He has been a plumber/pipefitter for 24 years.  Test results lead Friedman to conclude that Employee is not a candidate for formal academic or vocational training.  He is best suited to retraining on the job.  Due to his language difficulties, she determined he would need a longer period of time to acquire new skills.


Friedman considered the need for the plan to assist Employee in attaining "remunerative employability" as used in AS 23.30.041(I) and defined in AS 23.30.041(p)(7). She determined Employee's hourly rate of pay for remunerative employment was $11.98. She considered Employee's skills, background, and interests and concluded training to become a water/wastewater treatment operator (operator) was appropriate.


Friedman arranged for training at the Municipality of Anchorage Ship Creek Water Facility (MOA) to become a certified, level I operator.  Under Alaska law, certain water and wastewater systems must be under the supervision of a certified operator.  A portion of the legislation mandating the certification also established the operator training program.  In order to become certified, a person must have a minimum of one year of work experience and pass a written examination.  Friedman arranged for Employee to complete a self‑study course through California State University at Sacramento.  The course work, which takes most students between 100 to 150 hours, would be completed at the MOA training site while Employee was involved in his OJT.  Friedman estimated it would take Employee twice as long to complete the self study course due to his language problems.  Employee's OJT would consist of 24 months of 40 hours per week of training and study.  MOA would not pay Employee while he is in the OJT plan.


Employee has already been paid his permanent partial impairment benefits.  Therefore, under AS 23.30.041(k), Defendants would pay "wages equal to 60 percent of the employee's spendable weekly wages but not to exceed $525, until the completion or termination of the plan.,,


Friedman wrote to Dennis Geary, Chief of the Wage and Hour Administration, Department of Labor, State of Alaska.  She outlined the proposed plan.  She indicated Employee would not be displacing a regular employee.  She stated there would be no employee‑employer relationship ‑‑ the OJT plan would benefit only Employee ; MOA would derive no benefit during the training period.  She asked if the proposed OJT plan was subject to the Alaska Wage and Hour Act.  In his February 27, 1992, reply Geary stated the training would not be subject to the provisions of the Alaska Wage and Hour Act.


Friedman provided all of this information to the rehabilitation administrator's designee.  The designee responded:


If there is no employer/employee relationship and the employer is not deriving any benefit from the employee being on the premises, I fail to see why anyone has to assume any liability for workers' compensation benefits.  I equate this to a student at a vocational training institute, they are not employees, are not covered by the institute's workers' compensation carrier, but sometimes the student can buy a policy for medical coverage.  The Division of Risk Management will not assume the liability in these situations.


Later, the rehabilitation administrator was asked to reconsider the request for coverage under subsection 45(c).  The rehabilitation administrator stated:


After reviewing the document, I believe an employee/employer relationship will exist and therefor the employer must pay at least minimum wage pursuant to the Fair Labor Standard Act.  I agree with Ms. Betty Johnson's assessment and emphasize the Division of Risk Management for the state of Alaska will not assume liability in these situations.


The parties agreed to the plan, but Defendants' conditioned their agreement upon Employee being placed by the administrator in the plan so the State of Alaska would be liable for Employee's workers' compensation benefits while in training.


Because the administrator would not place Employee in the OJT plan, Employee appealed to us.  The parties agreed our jurisdiction for review is found in AS 23.30.110(a) which provides in part that we "may hear and determine all question in respect to the claim." Both parties argued the intent of AS 23.30.041 and AS 23.30.045(c) was to provide a speedy remedy for retraining injured workers, to relieve the initial employer of liability while the injured worker is in retraining, and to relieve the OJT site employer from liability for injuries while providing the retraining.


The parties argued the minimum wage law should not be a concern of the administrator under §45(c). Even if it is, the only evidence in the record supports finding that there would be no liability for wages under the Alaska Wage and Hour law.  They argued §45(c) creates a special category of persons entitled to workers' compensation benefits despite the fact that they may not be employees.  Whether or not they are employees, they are entitled to coverage from the State of Alaska as long as they are involved in one of the programs listed in AS 23.30.045(c).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.045© states:


For a person eligible for vocational rehabilitation service under this chapter . . . who is placed with an employer for service at the request of the rehabilitation administrator
 or division of vocational rehabilitation to provide on the job training, work readiness, work therapy experience, or work sampling, the liability set out in (a)
 of this section applies to the state rather than to the employer. However, an employer may elect to assume the liabilities in (a) of this section.


We assume jurisdiction of this issue pursuant to AS 23.30.110(a). The standard for our review of the administrator's decision is not specified under that section ' as it is in AS 23.30.041(j) which directs us to apply an abuse of discretion standard.
 However, we have previously concluded there is little difference between applying an abuse of discretion standard or a substantial evidence standard in reviewing the administrator's decision. In Wyrick v. Earth Movers of Fairbanks, AWCB Decision No. 91‑0126 at 3 (May 1, 1991), we stated:


We cannot easily postulate a situation in which a finding based on evidence unacceptable to a "reasonable mind" (thereby failing the substantial evidence test) would not also be "manifestly unreasonable" (consequently also failing under . . . the abuse of discretion definition. . . . ) . . . . Nonetheless, we prefer to follow Professor Davis' recommendation and focus on the reasonableness of the determination in question . . . .


We agree with the parties that the purpose of §45(c) appears to be to encourage employers to provide certain rehabilitation services. under §45(c) an employer is relieved of workers' compensation liability if an injured worker is placed with the employer by the administrator.  We disagree with the parties that the administrator must "rubber stamp" the parties' actions and always place an injured worker for services whenever requested.


There are certain statutory requirements which the administrator must assure are met.  Because we have not adopted regulations to implement §45(c) and provide guidance to the administrator, the administrator has had to establish reasonable practices to implement this provision.


AS 23.30.045(c) requires the administrator to determine if the injured worker is eligible for services under the Alaska Workers' Compensation Act (Act).  We find he previously made this determination when he found Employee eligible for a plan.


Under AS 23.30.041(j) if the parties agree to an OJT plan, the administrator has no authority to deny the plan.
 However, this does not preclude the administrator from reviewing the OJT plan to determine whether or not it is truly an OJT plan for which the State of Alaska should assume liability for workers' compensation benefits. If the administrator determines the OJT is actually direct job placement and not an OJT plan, the administrator can refuse to place the injured worker for services; the new employer should assume liability for injuries in direct job placement situations.


Because the administrator's letter is so brief, it is difficult to determine why he refused to place Employee in the OJT plan.  His finding that an "employee/employer relationship will exist" could mean he found the OJT was actually direct job placement.  However, we note that AS 46.30.030 specifically provides for training programs as a mechanism for operators to become certified. It appears that AS 46.30.110 ‑ 120 requires waters systems to employ certified operators and prohibits any person from performing the duties of an operator without being certified.  Because training, examination, and certification are necessary before Employee can legally be an operator, we find this OJT is a training plan, and not direct job placement.


We are perplexed by the administrator's assertion that "the Division of Risk Management for the State of Alaska will not assume liability" unless the minimum wage is paid by the MOA.  The administrator is authorized to bind the State of Alaska for liability if he places an injured worker for services.  Unless there is something that is not a part of the record which restricts the administrator’s authority, we do understand how the State of Alaska, Division of Risk Management, can direct the administrator decision to place an injured worker for services.


Although we believe the administrator can require certain reasonable standard to be met before he places an employee for services under §45(c), we are concerned about his consideration of a law that is not part of the Act.  We have some expertise in interpreting the Act, and have some enforcement authority under the Act.  We find it would be reasonable for the administrator to be concerned with compliance with the Act, such as the requirement that an employer be insured or self‑insured in accordance with AS 23.30.075, in conjunction with an OJT plan.


However, because we lack expertise and enforcement authority over laws outside the Act, we question the reasonableness of the administrator's concern with the minimum wage laws.  We do not find any indication in §45(c) that the administrator is to make a determination that the prospective OJT employer is in compliance with all state and federal laws.


Admittedly, it would embarrassing to the administrator and our chairman if the administrator's placement of an injured worker resulted in a violation of the Alaska Wage and Hour Act.  However, in this case the only evidence we have is that the OJT will not violate the Alaska Wage and Hour Act.


Furthermore, if the embarrassment factor motivated the administrator's decision, we find it is an arbitrary to consider just the Alaska Wage and Hour Act, instead of the employer's compliance with all laws enforced by the State of Alaska, Department of Labor.  We find it is an abuse of discretion to select only one law for consideration when there are other equally important laws, such as violations of safety laws, which could also be considered. We believe the same principal extends to federal laws.  We recognize that even if the OJT does not violate the Alaska Wage and Hour Act, it may still violate the federal Fair Labor Standards Act, 29 U.S.C. §§201 ‑ 219.  However, we again find it arbitrary for the administrator to focus on one particular federal labor law and not all federal labor laws.  Additionally, the focus on one law could mislead the parties or the prospective OJT site employer to believe the administrator reviewed the employer's situation and determined the employer is complying with all laws.  Neither he nor we have the expertise to make those determinations.  We do not believe such determinations are required by §45(c), and we have no regulations requiring the administrator to make those determinations. We find the administrator acted arbitrarily and made a mistake in exercising his authority under §45(c).


If the administrator is concerned the OJT plan may violate a state or federal law, the administrator could mention his concern when writing to the OJT site employer to place the employee.  This seems more reasonable because it is the OJT site employer, and not the parties or the administrator, who is likely to suffer the consequences of violating a federal or state law.


Under AS 23.30.045(c) only the administrator has the authority to place an injured worker for services with an employer. Therefore, we must remand this matter to the administrator to place Employee in the OJT plan, assuming the OJT plan is still available.  


Finally, we acknowledge that Employee's attorney provided legal services in this matter, and he specifically waived his claim for attorney's fees from Employee or Defendants.  We commend him for providing services at no charge.


ORDER

We remand this claim to the administrator for further action in accordance with this decision.


Dated at Anchorage, Alaska this 21st day of October, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom 


Rebecca Ostrom, 



Designated Chairman



 /s/ Michael A. McKenna 


Michael A. McKenna, Member



 /s/ Robert W. Nestel 


Robert W. Nestel, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Pete Yannikos, employee/applicant, v. Price/AHTNA, J.V., employer; and National Union Fire Insurance, insurer/defendants; Case No. 90292641 dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, this 21st day of October, 1992.



Flavia Mappala Clerk

TLH

�








    �The term "rehabilitation administrator" is not used in the present version of AS 23.30.041; it appears to be a reference to §41 .before its 1988 amendment.  After §41 was amended effective July 1, 1988, rehabilitation benefits under §41 are administered by a "reemployment benefits administrator." We believe the legislature 's decision not to amend 545(c)in 1988 was an oversight, and does not reflect an intent to limit the State of Alaska's obligation for workers' compensation benefits to only those persons who were injured before July 1, 1988.


    �AS 23.30.045(a) provides in part: "An employer is liable for and shall secure the payment to employees of the compensation payable under AS 23.30.041, 23.20�050., 23.30.095, 23.30.145, and 23.20.180-23.30.215.


    �In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the court stated, "This court has explained abuse of discretion as 'issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.' [footnote omitted] Tobeluk v. Lind, 589 P.2d 873, 878 [Alaska 1979]." The court has also stated that abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake." Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  We have adopted these standards in our review of the administrator's decisions under AS 23.30.041(j). Sullivan v. Gudenau and Co., AWCB Decision No. 890153 (June 16, 1989) ; Garrett v. Halliburton Services, AWCB Decision No. 89�0013 (January 20, 1989).


    �We emphasize that our comments in this decision are only with the administrator's authority under AS 23.30.045(c). We are not addressing the administrator's decision making process under AS 23.30.041(j) when there is a dispute about a proposed plan. We believe our decision in this case has no application to the standards the administrator may apply when deciding whether to approve or deny a proposed re�employment plan.







