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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

LUIS A. SOC-LUX,
)



)


Employee,
)
INTERLOCUTORY 


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9208115



)

PANDA RESTAURANT,
)
AWCB Decision No. 92-0256

(Uninsured),

)



)
Filed with AWCB Anchorage


Employer,
)
October 22, 1992


  Defendant.
)

                                                             
)


The employee's request for temporary total disability benefits and medical costs was set for hearing on September 23, 1992 in Anchorage, Alaska.  The employee was present and was represented by attorney Robert Rehbock.  The employer was represented by attorney William Artus.  The record for this interlocutory decision closed on September 23, 1992.


The employer requested a continuance based primarily on the fact it had scheduled the employee's deposition and the employee did not show up.  The employee argued the notice for deposition was unreasonable.  After reviewing the record and listening to all arguments, we denied the continuance, finding that the employer would have the opportunity to question the employee during the hearing.  However, we subsequently determined, after taking testimony‑from three witnesses, that for other reasons a continuance was indeed necessary.  Accordingly, a continuance was granted.  This decision memorializes that continuance and outlines the deadlines set for the filing of additional discovery and written closing arguments.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.110(c) states in pertinent part: “After a hearing has been scheduled, the parties may not stipulate to change the hearing date or to cancel, postpone, or continue the hearing, except for good cause as determined by the board.  After completion of the hearing the board shall close the hearing record." Board regulation 8 AAC 45.074(a) provides in relevant part:


(a) Continuances, postponement, cancellations, or changes of scheduled hearings are not favored by the board and will not be routinely granted.  The board or its designee will, in its discretion, grant a continuance, postponement, cancellation, or change of a scheduled hearing without a formal hearing only upon good cause shown by the party requesting the continuance, postponement, cancellation, or change.  Good cause exists only when


(1) a material witness is unavailable on the scheduled date and the taking of the witness' deposition is not feasible;


(2) a party or representative of a party is unavailable because of an unintended and unavoidable court appearance;

. . . 


(5) irreparable harm will result from a failure to grant the requested continuance; or


(7) the board determines at a scheduled hearing that due to surprise, excusable neglect, or the board's inquiry at hearing, that additional evidence or arguments are necessary to complete the hearing . . . .


After several hours of testimony, including that of the employee, Marco Antonio Sanchez, and Tiu Min Tang, the attorneys for the parties asked to be excused to attend a court appearance (the employee's attorney) and a settlement conference (the employer’s attorney).  During our review of the record at hearing, we determined that we had not received medical records from Declan Nolan, M.D., the employee's treating physician. In addition, the parties stated they needed to take the testimony of Joung Tang, Hong Park, and Ramon Sanchez.  Based on these matters, we concluded the hearing record could not he completed on the scheduled hearing date, and irreparable harm would result if we did not continue the case to get the above testimony and evidence.  Therefore, we continued the matter under AS 23.30.110 and 8 AAC 45.074.


The parties indicated they would depose Tang, Park and Sanchez.  We ordered them to get these done within 30 days of the September 23, 1992 hearing. In addition, we ordered the employee to file all medical bills and the medical reports of Dr. Nolan, also within 30 days.  Finally, the parties were ordered to file simultaneous written closing arguments within 10 days after all of the above discovery was due, and the employer may file a written response briefs within five days after closing arguments are due. 


 Specifically, all discovery is due by Friday October 23, 1992 at 5:00 p.m. Written closing arguments are due November 4, 1992 at 5:00 p.m., and the employer's response brief is due by November 9, 1992 at 5:00 p.m. We will then close the record and issue a decision in accordance with AS 23.30.110.


ORDER

The September 23, 1992 hearing is continued.  The parties shall proceed in accordance with this decision.


Dated at Anchorage, Alaska this 22nd day of October, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson 


M.R. Torgerson, 



Designated Chairman



 /s/ Robert W. Nestel 


Robert W. Nestel, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will  accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Luis A. Soc‑Lux, employee/applicant; v. Panda Restaurant, (uninsured) employer/defendant; Case No. 9208115; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, this 22nd day of October, 1992.



Flavia Mappala, Clerk
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