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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

RAY SUMMERLIN,
)



)


Employee,
)
DECISION AND ORDER


  Applicant, 
)



)
AWCB Case No. 8821200


v.
)



)
AWCB Decision No. 92-0257

UNIVERSITY OF ALASKA,
)

(Self-insured),
)
Filed with AWCB Anchorage



)
October 22, 1992


Employer,
)


  Defendant,
)

                                                             
)


We heard this claim for permanent total disability benefits on August 28, 1992 in Anchorage, Alaska.  The employee was present and was represented by attorney William Erwin.  The employer was represented by attorney Tasha Porcello.  Due to time constraints, the record remained open for written closing and rebuttal arguments.  The record closed on September 23, 1992 when we next met after the deadline for filing of final briefs.


ISSUES

1. Whether the September 16, 1991 decision of the Reemployment Benefits Administrator (RBA) , finding the employee non‑cooperative, should be upheld.


2. Whether the employee is eligible for permanent total disability benefits; if so, whether permanent partial disability should be offset.


3. Whether temporary total disability benefits should be recharacterized to permanent partial impairment benefits.


4. Whether to award attorney's fees and costs.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Noncooperation under AS 23.30.041(n).


The employee injured his back at work on October 14, 1988.  The incident aggravated a pre‑existing condition which occurred while working for the employer in 1984.  He has not worked since his 1988 injury.


Reemployment efforts began on December 22, 1989 when Douglas Saltzman, the Reemployment Benefits Administrator (RBA) notified the employee that his request for an eligibility evaluation had been received, and rehabilitation specialist Virginia Collins had been appointed to conduct the evaluation.


The evaluation was stopped when the employer decided to attempt to return the employee to work.  The employee worked as a plumber, and the parties agreed he would return to work for the employer in a modified capacity.  This attempt failed, and the employee was eventually found eligible for reemployment benefits.


Subsequently, a dispute arose over the employee's participation in the reemployment process.  The specific issue, which the parties eventually argued before the RBA on August 5, 1991, was whether the employee was noncooperative in the reemployment process.


AS 23.30.041(n) provides:


(n) After the employee has elected to participate in reemployment benefits, if the employer believes the employee has not cooperated, the employer may terminate reemployment benefits on the date of noncooperation.  Noncooperation means unreasonable failure to


(1) keep appointments;


(2) maintain passing grades;


(3) attend designated programs;


(4) maintain contact with the rehabilitation specialist;


(5) cooperate with the rehabilitation specialist in developing a reemployment plan and participating in activities relating to reemploy ability on a full‑time basis;


(6) comply with the employee's responsibilities outlined in the reemployment plan; or


(7) participate in any planned reemployment activity as determined by the  administrator.


Further, AS 23.30.041(o) states:


(o) Upon the request of either party, the administrator shall decide whether the employee has not cooperated as provided under (n) of this section.  A hearing before the administrator shall be held within 30 days after it is requested.  The administrator shall issue a decision within 14 days after the hearing.  Within 10 days after the administrator files the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110; the board shall uphold the decision of the administrator unless evidence is submitted supporting an allegation of abuse of discretion on the part of the administrator, the board shall render a decision within 30 days after completion of the hearing.


Abuse of discretion occurs if the RBA issues a decision "which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive." (Footnote omitted).  Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979).  A reviewing court (the workers' compensation board, in this instance) must be "left with the definite and firm conviction on the whole record that the trial judge has made a mistake." Brown v. State, 563 P.2d 275, 279 (Alaska 1977).


The employer had requested the RBA to find the employee noncooperative during two time periods, the first from May 1, 1990 to August 24, 1990; and the second from December 17, 1990 to August 5, 1991.  Regarding the first period, the RBA found that a rehabilitation specialist (Mickey Andrew) was assigned to develop a plan on March 27, 1990.  The RBA cited to AS 23.30.041(h) which requires that a plan be "formulated and approved" within 90 days after the selection of the rehabilitation specialist.


The RBA further found that Andrew misplaced the file and did not start working on plan development until July 1990 after she received a request for a progress report from the employer.  On July 16, 1990 the employer's attorney sent Andrew a copy of the employer's file on the employee, including the referral by the RBA.  Andrew attempted to make her initial contact with the employee on July 26, 1990 but did not succeed in making contact until August 24, 1990. She interviewed the employee on August 28, 1990.  On September 24, 1990, the RBA notified Andrew that the plan formulation was past due as of June 26, 1990.


The RBA concluded that the employee was noncooperative from July 1, 1990 to August 24, 1990.  He reasoned that the responsibility "to follow through with reemployment activity" is shared between the rehabilitation specialist and the employee.  He noted the employee was provided a copy of the letter to Andrew indicating Andrew had 90 days to devise a plan.  The RBA then stated;


The Employee voluntarily elected reemployment benefits and relied on others to notify him of what he was supposed to do, rather than show any initiative. . . I do not believe the Employee has an unlimited time to wait for other interested parties to notify him to do something about his rehabilitation. . . . [T]here is no reason to believe that he was not capable and competent to respond to Ms. Andrew."


We do not know why the RBA selected July 1, 1992 as the date on which noncooperation began.  We surmise he picked that date because he felt the employee should have initiated contact with the rehabilitation specialist by then.  That date is approximately 94 days after he sent the notice of selection to Andrew.


We do not know whether the RBA’s finding on noncooperation was under AS 23.30.041(n)(4) or (n)(5).  AS 23.30.041(n)(4) requires the employee to "maintain contact with the rehabilitation specialist." The primary definition of "maintain" is as follows: "to keep or keep up; continue in or with; carry  on.” WEBSTER'S NEW WORLD DICTIONARY, Second College Edition (1982).   We find this definition implies that a relationship has already been established, that contact has been made or initiated by the specialist.  Based on this definition and construction, we find AS 23.30.041(n)(4) only applies after the rehabilitation specialist has established contact with the employee.


We find AS 23.30.041(n)(4) does not require that the employee initiate contact with the specialist. In this case, we find the RBA found the employee noncooperative essentially because the rehabilitation specialist lost the file, and the employee waited passively for a contact instead of calling the specialist. If we upheld the RBA's decision, we would be construing AS 23.30.041(n)(4) to mean that an employee will be found noncooperative merely by failing to establish contact with the specialist within 90 days of the specialist's selection.


We decline to construe "maintain" in such a manner, particularly in light of the fact the employee was never specifically informed that his reemployment benefits would be affected unless he contacted the specialist or the RBA at least every 90 days.  Without such notice or some other justification, noncooperation prior to an initial contact by the specialist would be an unreasonable penalty.  Therefore, we conclude the RBA's decision finding the employee noncooperative from July 1, 1990 to August 24, 1990 is arbitrary and therefore an abuse of discretion.


The second period in which the employer alleged the employee was noncooperative was December 17, 1990 to August 5, 1991. In his order on this issue, the RBA stated "Employer's second request that Employee be found noncooperative from January  18, 1991 continuing, is denied.  (September   16, 1991

Rehabilitation Decision and Order at 9).


According to the RBA's decision, the employer argued for noncooperation because 1) the employee refused to release his DVR (Division of Vocational Rehabilitation) records to Ms. Jacobsen (who had become the specialist at some unknown period after Ms. Andrew changed employment) ; 2) he was out‑of‑state for periods and thus unavailable; and 3) he did not maintain contact.


Andrew wrote an evaluation and closure report on December 15, 1990. She stated in that report that in "mid‑December" the employee agreed to allow Ms. Jacobsen to be his new specialist. (Andrew December 15, 1990 report at 5).  The RBA found that the employee refused to release his DVR test results to Jacobsen in late November 1990, a few weeks before Jacobsen allegedly assumed control.  The RBA never explained this time discrepancy, and there is not other written notice in the record indicating when Jacobsen became the specialist.  Moreover, the employee denied he verbally approved Jacobsen as his new specialist in mid‑December 1990.


Regarding the employee's refusal to release DVR records, the RBA found the employee should have released those records soon after the transfer to Jacobsen.  However there is no explanation as to why Jacobsen needed the DVR records, which the employee finally released to her on July 27, 1991.  Andrew analyzed and discussed these records in her evaluation and closure report.  Further, the RBA never explained why the employee's refusal to release these records was an unreasonable failure to cooperate under AS 23.30.041.


Regarding this second period, the RBA found that the employee had "cooperated with medical tests" during the spring of 1991, and had attended an out‑of‑state religious convention during some unspecified period.  He also stated that if the employee was confused as to who his new specialist was, he "should have sought clarification."
 He then noted that the employer had controverted the employee's benefits on January 24, 1991, and he found that it was not "reasonable to determine Employee not cooperative when vocational rehabilitation benefits had been suspended by the Employer."
 On these bases, he denied the employer's request for noncooperation from January 18, 1991 and continuing.  This period is totally different from the second noncooperation period requested by the employer.  Further, it does not conform to either the date the controversion was written (January 21, 1991) or filed (January 24, 1991).


Our review of the record and the testimony at the hearing persuades us that the RBA's findings on the second period of noncooperation are arbitrary because the RBA never explained why he made no findings on the period from December 17, 1990 to January 18, 1991, a period the employer requested the employee be found noncooperative, and why he chose January 18, 1991 as the starting date for finding the employee not noncooperative during this second period in dispute.  Further, there is no explanation as to why the RBA found the employee was not noncooperative on a "continuing" basis, a period well beyond the review period requested by the employer.
 The RBA needs to clear up this confusion.


Accordingly, we find the RBA abused his discretion in his findings on the second period of noncooperation because he did not adequately explain and specify the basis for his decision.  Until this is done, we are unable to conduct a germane review of his decision.  We remand this matter to the RBA who shall make new findings consistent with this decision.  Once the RBA makes this decision, the parties may again decide whether to appeal it in accord with AS 23.30.041(n).


Other Issues Presented at the Hearing.


In the concluding paragraph of the RBA's September 16, 1991 decision, the RBA stated in pertinent part: "Finally, Employee testified he is willing to work with Ms. [Carol] Jacobsen in developing a reemployment plan.  Therefore, Ms. Jacobsen should submit a reemployment plan in accordance with our statute as soon as possible." Jacobsen sent the plan, along with an explanatory letter, on November 4, 1991.


On November 19, 1991 Jacobsen sent Laura Jackson, the employer's adjuster a "Status Report" on the case.  In that report, Jacobsen described her progress on developing a plan.  In her discussions with the employee on vocational training options, he mentioned he would be interested in wastewater treatment plant operator.  However, his physician, J. Paul Dittrich, M.D., would not approve such a position after reviewing the appropriate job analysis (JA).


Jacobsen had developed a reemployment plan which called for the employee to get training as a hotel/motel apartment manager.  In her status report to Jackson, Jacobsen noted that although the employee reviewed the plan twice, he chose to not sign the plan.


Jacobsen's report concludes as follows:


This information has been submitted to the Alaska Workers' Compensation Board as per the Decision & Order. In meetings with Mr. Summerlin, he has consistently expressed that he believes himself to be returned and is not truly interested in any kind of [plan], he understands that [Jacobsen] is mandated to complete a plan which is felt to be in his best interest; and it is optional as to whether he will participate in the plan or not.


At this time, [Jacobsen] has completed the assignment and awaits further requests for services from either [the adjuster] or the Alaska Workers' Compensation Board.


In a letter dated December 5, 1991, the RBA informed the employee that he had received the reemployment plan from Jacobsen.  The RBA then stated: "Because you have declined to approve the plan, my review maybe [sic] required according to AS 23.30.041(j) . . . . For my review to be necessary, either you or the insurer must sign or approve the plan.  Without approval from either party my review is not required." The RBA sent all parties a copy of the letter and  requested that they notify him in writing whether any of them "has intentions of signing the plan" for apartment manager.  There is no record that either the employer or employee ever responded to this request.


AS 23.30.041(j) states as follows:


(j) The employee, rehabilitation specialist, and the employer shall sign the reemployment benefits plan. If the employer and employee fail to agree on a reemployment plan, either party may submit a reemployment plan for approval to the administrator; the administrator shall approve or deny a plan within 14 days after the plan is submitted, within 10 days of the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110; the board shall uphold the decision of the administrator unless evidence is submitted supporting an allegation of abuse of discretion on the part of the administrator; the board shall render a decision within 30 days after completion of the hearing.


The RBA has never approved or denied the plan.  Under AS 23.30.041(j), we have no jurisdiction to review the plan until the RBA has made a decision on it.
 Moreover, we find we cannot decide the employee's eligibility for permanent total disability benefits until the RBA approves or denies the reemployment plan under AS 23.30.041(j).  Specifically, we find the employee's ability to work as an apartment or property manager will affect our finding on his earning capacity, which goes to the very heart of the concept of disability under the Alaska Workers' Compensation Act.  AS 23.30.265(10).


Therefore, we are continuing this matter under AS 23.30.110(c) and 8 AAC 45.074(a), and we are transferring the issue of plan approval or denial to the RBA. In accordance with AS 23.30.041(j), the RBA shall approve or deny the plan within 14 days.
 When he has made a decision under AS 23.30.041(j), he shall then send the parties and us a copy of the decision.  The  parties will then have 14 days from the date of the RBA's decision to file written arguments which are limited to a discussion of the RBA's decision and its effect on the other issues litigated at the August 28, 1992 hearing.  We will then close the record and make our final determination of the remaining issues in this matter.


ORDER

1. The September 16, 1991 decision of the Reemployment Benefits Administrator is remanded for a decision consistent with this opinion.


2. The findings and conclusions on the other issues heard on August 28, 1992 are continued until the Reemployment Benefits Administrator (RBA) makes a decision on the employer's plan, and until the parties submit written arguments on the RBA's decision, in accordance with this decision.


Dated at Anchorage, Alaska this 22nd day of October, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson 


M.R. Torgerson, 



Designated Chairman



 /s/ Marc Stemp 


Marc Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Ray Summerlin, employee/applicant; v. University of Alaska, (self-insured) employer/defendant; Case No. 8821200; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 22nd day of October, 1992.



Flavia Mappala, Clerk
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    �The employer's attorney contacted the RBA on September 26, 1990 to express the employer's dismay that no plan had been completed in the required time.  The attorney wrote a September 27, 1990 letter summarizing this conversation. In that letter, the attorney stated in part: "Your suggestion that I file a petition to have Mr. Summerlin found uncooperative with the rehabilitation process is interesting but I believe that an informal rehab conference is more productive."


    �We believe the RBA should have documented for the record the name of the new specialist, and the date the new specialist assumed responsibility in the case.  Because we are confused when the transfer actually occurred, we can understand the employee's bewilderment.


    �We do not believe a finding on noncooperation should always turn solely on whether the employer has controverted reemployment benefits or not.  The focus of a determination on noncooperation should be whether the employee has unreasonably failed to conform his conduct to the requirements of AS 23.30.041(n). However, if the employer refuses to work with the employee after it controverts reemployment benefits, one could hardly find the employee failed unreasonably to cooperate with the employer.


    �The RBA should limit his review to the specific period in dispute by the parties.  In this case, the employer may petition to have the employee found noncooperative for periods after August 5, 1991. Of course, any decision on noncooperation under AS 23.30.041(n) must originate with the RBA.  Under the 1988 amendments to the Alaska Workers' Compensation Act, our jurisdiction is not triggered until a party seeks review of a decision of the RBA.


    �The RBA indicated in his December 5, 1991 letter that one of the parties must sign or approve the plan before he is required to review it. We do not believe a plan needs to be technically signed by either the employer or employee before an RBA review under AS 23.30.041(j) is activated.  A review should be done if the employer or employee submits a plan, informs the RBA that the parties failed to agree on it, and makes a written request that the RBA approve it.  The RBA must then approve or deny the plan within 14 days after the plan, the request, and all required information are submitted.  Here, neither party complied with the RBA's request to move forward and request approval of the plan.  Although the RBA attempted to get the parties to submit a request, he needs to make clear to the parties that they cannot leap�frog over him and expect the board to make an initial determination under AS 23.30.041(j).


    �If the RBA finds that the plan does not contain all the factors outlined in AS 23.30.041(h), he may withhold a decision until he gets all necessary information.







