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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

KATHLEEN FREEL,
)



)


Employee,
)
INTERLOCUTORY


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9128981



)

ALASKAN OBSERVERS, INC.,
)
AWCB Decision No. 92-0260



)


Employer,
)
Filed with AWCB Anchorage



)
October 23, 1992


and
)



)

CIGNA INSURANCE COMPANY,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


This matter came before us in Anchorage, Alaska for decision based on the written record.  The employee is not represented.  Michael Lake, president of Alaskan Observers, Inc. (AOI) represents the employer.  Michael A. Barcott represents the employer's workers' compensation insurer.  Following a final prehearing conference on September 14, 1992, the record closed and the matter was ready for decision on September 23, 1992 when we next met.


The employee injured her left ankle in October 1991 in the Anchorage airport.  At that time she was traveling from Dutch Harbor (where she worked for the employer as a fisheries observer) to Seattle, Washington (where she was to participate in a National Marine Fisheries Service debriefing as part of her duties with the employer).  The employee filed a claim for workers' compensation with the employer's insurer.  The insurer controverted her claim on with the employer's insurer.  The insurer controverted her claim on November 20, 1991 stating that the employee, as a fisheries observer, was a crewmember and, "Crewmembers are specifically excluded under the Alaska State Compensation Act."


On July 30, 1992 the insurer filed a "motion" to dismiss the employee's claim, which we treated as a petition for dismissal.  The insurer contends the employee is excluded from coverage under the Alaska Workers' Compensation Act or, alternatively, that the employee's maritime employment is outside our jurisdiction.  The employer contends the employee's injury falls within our jurisdiction and its workers' compensation coverage with the insurer.


ISSUES

1. Whether the employee is excluded from the coverage of our Act.


2. If not excluded, whether the employee's maritime employment is outside our jurisdiction.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Exclusion under AS 23.30.230 (a)(5).


AS 23.30.230(a) provides in part,  “The following persons are not covered by this chapter . . .(5) commercial fishermen, as defined in AS 16.05.940.” AS 16.05.940 provides:


"commercial fisherman" means an individual who fishes commercially for, takes, or attempts to take fish, shellfish, or other fishery resources of the state by any means, and includes every individual aboard a boat operated for fishing purposes who participates directly or indirectly in the taking of these raw fishery products, whether participation is on shares or as an employee or otherwise; however, this definition does not apply to anyone aboard a licensed vessel as a visitor or guest who does not directly or indirectly participate in the taking;  "commercial fisherman" includes the crews of tenders or other floating craft used in transporting fish, but does not include processing workers on floating fish processing vessels who do not operate fishing gear or engage in activities, related to navigation or operation of the vessel;  in this paragraph "operate fishing gear" means to deploy or remove gear from state water, remove fish from gear during an open fishing season or period, or possess a gill net containing fish during an open fishing period.


The parties agree that the employee worked as a marine fisheries observer aboard the F/V VIKING.  They also agreed that fisheries observers are part of a federally mandated program aimed at collecting biological data during fishing operations.  It was also agreed that the employee's injury occurred while she was employed under contract with the employer.


The employee described her work for the employer in her June 29, 1992 deposition.  She stated, "I worked as an observer, a fisheries biologist.  And I was employed on a shore‑side delivery vessel doing observer work for a three month period."  (Freel dep. at 6).  She also described her work aboard the fishing vessel F/V VIKING:


The reason we're out there is for fisheries management purposes.  Our first priority out there is to take any information on marine mammals caught on the vessels . . . Our second priority, and the majority of our work, is basically keeping track of how many and what kind of fish these fishermen caught, the species composition and the amount caught on the boat.  We also have independent projects that we work on that are ongoing projects.

Id. at 7.


The insurer contends that under a reasonable construction of the above statutes a fisheries observer should be considered a "commercial fisherman" and excluded from coverage under our Act. fishermen are excluded from the coverage of our Act because they have recourse to other remedies for any injuries they suffer.  We agree that, since we are called upon to resolve a question of statutory construction, the question of whether the legislature has provided an alternative remedy has some bearing on the issue.  In addition, it is proper to inquire into the construction of similar terms used elsewhere in the Alaska statutes.


An alternative remedy reserved to commercial fishermen excluded from the coverage of our Act is the "Fishermen's Fund.”  That statutory remedy is reserved, however, to individuals holding commercial fishing licenses.  The statute (AS 23.35.150(5)) provides, "'fisherman' means a person who is licensed by the state to engage in commercial fishing under AS 16.05.480 or who is the holder of a permit issued under AS 16.43 and who, at the time injury is sustained or illness is contracted, is actually so engaged or is occupied in Alaska in preparing or dismantling boats or gear used in commercial fishing . . . ." AS 16.05.480 provides, "A person engaged in commercial fishing shall obtain a commercial fishing license . . . .”


We conclude, based on our own inquiry, that we need additional information to properly complete our analysis of the statutory construction of AS 23.30.230(5) and AS 16.05.940. We therefore continue this hearing on the written record to permit the introduction of that additional evidence. (8 AAC 45.074(a)(7)). The parties shall submit the additional information, preferably in the form of a written stipulation, by November 13, 1992.  If desired, additional written comment on the import of the additional information may also be submitted by that date.  The additional information we seek is:


1. Whether the employee held a commercial fishing license during her work for the employer.


2. Whether the employer ever received direction from the Department of Fish and Game concerning the need, or lack of need, for its fisheries observers to obtain commercial fishing licenses.

for its fisheries observers to obtain commercial fishing licenses.


3. If readily available, the position of the Department of Fish and Game concerning the need for fisheries observers to obtain commercial fishing licenses, based on its interpretation of the status of fisheries observers as persons "engaged in commercial fishing."


ORDER


The hearing on the written record is continued to obtain additional information.  The parties shall submit the additional information (described in the body of this decision), and any additional comment on the import of that information, by November 13, 1992.


Dated at Anchorage, Alaska this 23rd day of October, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Paul F. Lisankie 


Paul F. Lisankie, Esq.



Designated Chairman



 /s/ Marc Stemp 


Marc Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Kathleen Freel, employee/applicant;  v. Alaskan Observers, Inc., employer; and Cigna Insurance Company, insurer/defendants; Case No. 9128981, dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, this 23rd day of October, 1992.



Charles Davis, Clerk
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