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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DAVID E. KELLEY,
)



)


Employee,
)
INTERLOCUTORY


  Respondent,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8813380



)

SONIC CABLE TELEVISION OF ALASKA,
)
AWCB Decision No. 92-0264



)


Employer,
)
Filed with AWCB Anchorage



)
October 29, 1992


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Petitioners.
)

                                                             
)


We heard the insurer's petition for review of the Reemployment Benefits Administrator’s decision in Anchorage, Alaska on September 25, 1992.  The employee attended the hearing and attorney Michael J. Jensen represented him.  Attorney James Bendell represented the employer and its insurer.  The record closed at the end of the hearing.


After the Reemployment Benefits Administrator initially determined the employee ineligible for benefits, the employee sought review under AS 23.30.041(d). He alleged the RBA had abused his discretion by basing his ineligibility determination on inaccurate information.  We affirmed the RBA, concluding that our review hearing was limited to consideration of the information before the RBA at the time of determination.
 The Superior Court held new evidence could be adduced and remanded the matter for a new hearing.


On remand from the Court we held another hearing.  Afterward, we issued a decision and order remanding the matter to the RBA.  We instructed him to return it to the assigned vocational rehabilitation specialist for additional action, consistent with the directions included in our decision.


In a letter dated August 17, 1992 the RBA notified the parties of his determination that the employee was eligible for reemployment benefits.  On August 28, 1992 the insurer filed the current petition, seeking our review of the RBA’s determination, claiming the RBA had abused his discretion.  The insurer argued the second specialist's evaluation report mischaracterized the employee's present job, with the National Oceanic and Atmospheric Administration, and the RBA abused his discretion in relying upon it to find the employee eligible for reemployment benefits.


ISSUES

1. Was the employee's former job, VFW Quartermaster, mischaracterized in the original vocational rehabilitation specialist's eligibility evaluation report? 
2. Did the RBA abuse his discretion, when he determined the employee eligible for reemployment benefits, by relying upon a mischaracterization of the  employee's present job in the second rehabilitation specialist's eligibility evaluation report.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Mischaracterization in the first eligibility report.


The RBA based the original denial of eligibility for benefits on the evaluation report of the first assigned vocational rehabilitation specialist. In that report the specialist concluded the employee was able to work at jobs that he held within 10 years before injury.  The RBA agreed with that conclusion and found, under AS 23.30.041(e)(2), that the employee was ineligible for benefits for that reason.


The conclusion of the employee's ability to work was predicated on the assigned specialist's classification of the employee's previous job as VFW Quartermaster.  The RBA found that the position was the equivalent of positions of accounting clerk and office manager as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" [SCODDOT].


In his request for review the employee challenged the propriety of that characterization.  As previously noted, we denied the employee's initial attempt to augment the record with evidence showing the characterization of the VFW Quartermaster job was incorrect.  The employee prevailed on appeal and the Court stated in its remand opinion:


If the Board finds that [the employee's] claims merit further review, the most expeditious procedure may be to remand this matter to the [RBA] with directions to have the rehabilitation specialist examine [the employee's] claims.  The rehabilitation specialist will then have the options of altering his report if [the] claims are correct, resubmitting his report if after investigation he finds [the] claims to be without merit, or finding that [the] claims, even if correct, do not alter his ultimate conclusions regarding eligibility.


After the remand hearing, we issued a decision and order
 which stated in part:


The employee testified that [the assigned specialist's] report, which had been submitted to the RBA and upon which the RBA based his determination of ineligibility for reemployment benefits, contained significant inaccuracies.  Both he and witness Richard Moore testified that [the report] to the RBA misrepresented the duties of the Veterans of Foreign Wars state quartermaster.


. . . . 


Based on our review [of the testimony and written evidence at hearing], we find the employee has provided some evidence that mistaken information concerning the nature of his prior work experience and skills was contained in the evaluation report submitted to the RBA.  We find that evidence material to the RBA's ultimate determination that the employee was ineligible for reemployment benefits.  We conclude, therefore, that consistent with the Court's remand we must remand this matter to the RBA.  The RBA should return the employees claim to the assigned rehabilitation specialist.  The specialist should be directed to consider the additional evidence produced.  After considering the employee's claim in light of the new evidence, the specialist should then submit an evaluation report to the RBA.  The RBA should direct the specialist to explain any impacts the new evidence had upon the report's conclusions.


The RBA did not return the employee's claim to the previously assigned vocational rehabilitation specialist as we expected.  Apparently, that specialist was no longer available. Instead, by letter dated May 18, 1992, the RBA's designee assigned a second vocational rehabilitation specialist, Robert Sullivan. The letter stated the assignment was made "in accordance with the . . . decision and order dated March 27, 1992." However, the letter did not convey to the specialist the instructions mentioned by the Court in its remand or by us in our decision and order concerning the alleged mischaracterization of the VFW Quartermaster position.


The second specialist submitted an eligibility evaluation report dated July 13, 1992.  Consistent with the lack of directions, the report does not mention the remand decisions or specifically address the question of whether the characterization of the Quartermaster position was incorrect.  Instead, the assigned specialist completed a new evaluation report.  However, he did include the position and describe it in a way consistent with the employee's testimony.  Without specific reference to the question of whether the Quartermaster position had been mischaracterized as equivalent to accounting clerk and office manager positions, however, he reached a different result than the original specialist.  He concluded the employee should be found eligible for reemployment benefits.


In a letter dated August 17, 1992 the RBA notified the parties that he had found the employee eligible for reemployment benefits.  The RBA did not discuss the VFW Quartermaster characterization issue at all.  However, since he notified the parties that he had relied upon the second specialist's report, we can only conclude that he found the original specialist had indeed mischaracterized the VFW Quartermaster position as equivalent to positions of accounting clerk and office manager.


2.Abuse of discretion due to mischaracterization in the second eligibility evaluation report.

In 1990, after the initial eligibility determination, the employee obtained work at NOAA.  The second evaluation report involved some consideration of that job.  The determination of eligibility for benefits, under §41(e)(2), requires consideration of the employee's physical ability to work at jobs held following the injury.  Neither the second evaluation report nor the RBA's determination letter addressed that issue.  However, it appears they concluded he could not meet the physical demands of that job (based on the employee's physician's opinion to that effect) as described by the employee.


The insurer contended the specialist and the RBA relied upon an erroneous description of those physical demands and mischaracterized the job in SCODDOT as a result. Consistent with the Court's ruling involving the earlier allegation of mischaracterization, we allowed testimony and the introduction of documentary evidence on that issue at hearing.


In the eligibility report, the position was characterized as warehouse supervisor and supply clerk with physical demands described as "heavy." Sullivan testified that he relied solely on the employee's description of the job in determining its proper characterization in SCODDOT.  The employee and Thomas M. Kouzes (who also testified the employee is his supervisor) testified that the employee periodically must perform heavy work because he must perform the work of certain supervised employees when they are absent.


The insurer relied upon the written job description covering the employee's position as published by NOAA.  That description was included as exhibit 1 of Sullivan's August 13, 1992 deposition.  That document, entitled "Supervisory Supply Technician," describes the job's physical demands as, "sedentary; some walking, standing, stooping, reaching, and lifting are required."


In addition, the parties also disputed whether the position would constitute "remunerative employability" under AS 23,30.041(p)(7). The employee argued his rate of pay should be calculated using his base pay ($26,286.00) listed on a pay schedule admitted as hearing exhibit 2. He argued the federal cost‑of-living allowance, which raised his total pay to $31,250.00, should not be included.  The insurer argued it should be included and that the use of 8 AAC 45.490 by the specialist and RBA was incorrect since that regulation was adopted after the date of the employee's injury. None of these arguments were presented to the RBA.


We find ourselves in the same posture now as at the conclusion of the original remand hearing.  Although the job in question has changed, we find both parties have presented evidence on the critical question whether the RBA based his eligibility determination on a correct characterization of the employee's current job.  We find the NOAA job description some significant evidence that the characterization of the job relied upon by the RBA might have been incorrect.


The law of the case involved here is that the possibility of such an error must be resolved and may best be resolved by the RBA.  Although our earlier attempt to resolve such a dispute went less smoothly than we hoped, we remain reluctant to preempt the RBA from making his own determination based on all the evidence presented to us as well as any reasonable evidence he finds necessary to resolve the issue.  We still share the Court's conviction that remand to the RBA for additional work by the assigned specialist is the most efficient way to resolve the matter and preserve our limited resources.


We conclude that this matter should be remanded to the RBA.  He shall direct the additional efforts of the assigned rehabilitation specialist.  The specialist shall submit an addendum to his earlier report, based on the testimony at hearing, the NOAA job description, and additional information the RBA finds necessary for resolution of this issue and directs the specialist to obtain. (The specialist suggested a site analysis, we would offer the additional possibility of contacting the employee's superiors at NOAA.) The specialist shall be directed to conclude whether the employee's current job has been properly characterized and explain why or why not.  After receiving the addendum, the RBA shall express and explain his conclusions concerning the resolution of the issue and the employee's eligibility for benefits.


ORDER

The matter of whether the employee's current job has been properly characterized in SCODDOT, and any impact reexamination of that issue may have on the determination of the employee's eligibility for benefits, is remanded to the RBA for determination based on the evidence adduced at hearing and any additional evidence the RBA finds necessary.


Dated at Anchorage, Alaska this 29th day of October, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Paul F. Lisankie 


Paul F. Lisankie, Esq.  



Designated Chairman



 /s/ Michael A. McKenna 


Michael A. McKenna, Member



 /s/ Marc Stemp 


Marc Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL  PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of David E. Kelley, employee/applicant; v. Sonic cable Television of Alaska, employer; and Alaska National Insurance Co., insurer/defendants; Case No.8813380; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 29th day of October, 1992.



Dwayne Townes, Clerk
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    �Kelley v. Sonic Cable Television of Alaska, AWCB No. 890169 (July 6, 1989).


    �Kelley v. Sonic Cable Television of Alaska, 3 AN�89�6531 (Alaska Super.  Ct.  February 19, 1991.


    �AWCB No. 92�0074 (March 27, 1992).


    �Since we are remanding this matter to the RBA, we shall also give him the opportunity to explain his policy on whether the current regulations (such as those on remunerative employability) are applicable to the employee's claim based on a 1988 injury.  If necessary, the RBA should also explain any conclusions on whether specific jobs constitute remunerative employability.







