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Juneau, Alaska 99802-5512

ANN W. JACOBS,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 9007580


v.
)



)
AWCB Decision No. 92-0270

ANCHORAGE SCHOOL DISTRICT,
)

(Self-insured),
)
Filed with AWCB Anchorage



)
November 06, 1992


Employer,
)


  Defendants.
)

                                                             
)


We heard this claim for disability and medical benefits, and attorney's fees and costs on September 9, 1992 in Anchorage, Alaska.  The employee was present and was represented by attorney William Soule.  The employer was represented by attorney Karen Russell.  We closed the record on October 7, 1992 when we next met after the time passed for the filing of written closing arguments and responses.


ISSUES

1. Whether the employee's cervical and thoracic back condition is causally related to her employment as a school psychologist for the employer.


2. If the condition is found to be work‑related, whether we should accept the parties' stipulation on compensation rate and periods of disability. 


3. Whether to award actual attorney's fees and costs. 


EVIDENCE SUMMARY

The employee started working as a psychologist for the employer on November 5, 1979. (Employee August 14, 1991 Dep. at 24).
 Before then, she was employed in other school districts in Alaska and South Carolina.  She still works for the employer.


The employee’s hobbies include square dancing and sewing. In the past, she also did needlework and clogging, a form of country western dancing.  However, she no longer does either of these.  She testified she was never hurt dancing.


The employee testified that she currently works in both the Mountain View and Taku Elementary schools.
 In her job as a psychologist, she observes, tests and assesses children in these elementary schools (kindergarten through the sixth grade) , with the ultimate goal of determining whether the children are in need of special services.  She observes an individual child in the classroom and then, if necessary, tests the child.  She then writes reports of her observations and assessments.  The employee said that the amount of observation and testing varies weekly.  She may test every day one week and none the next.  In 1991, she assessed 123 children, and she did attention deficit screening on another 120 children.


During the hearing, the employee showed how she sat when observing and testing children.  During the observation stage, the employee sat at the back of a classroom in whatever chair is available, alternately looking at the child and then down at a clipboard to record her observations.  Each observation lasts 15 to 30 minutes.


The employee also demonstrated her posture while administering the tests.  For example, when giving an IQ (intelligence quotient) test, the employee sat facing the student's desk, a small child's desk she brought to the hearing.  The employee demonstrated how she would be required to lean slightly forward, with her neck and upper back bent, to turn the pages contained in the IQ test kit.  She now uses a higher table for this test.  She testified that test times vary between 45 minutes and three hours, with an average of one and one‑half to two hours.  However, she estimated in her August 14, 1991 deposition that she usually does not spend more than one hour and 15 minutes in each session with a child. (Dep. at 34).


The employee stated that she began to experience neck and back pain in 1988 while getting physical therapy on her right elbow for which she received workers' compensation benefits.  She had no previous back problems.  She first sought medical care for her back on January 19, 1990.  Her initial treating physician was Thomas Vasileff, M.D., who had also treated her elbow.  Dr. Vasileff does not recall the employee mentioning a work injury. (Vasileff Dep. at 8).


Dr. Vasileff found a moderate limitation of motion in the neck.  Examination and tests showed a narrowing of her cervical spine, or spondylosis, and a herniated disc at the T7 and T8‑T9 area.  He referred the employee to Robert Kralick, M.D., and John Godersky, M.D., for a second opinion. (Id. at 10‑11).


Dr. Godersky, a neurological surgeon, diagnosed cervical spondylosis, and degenerative disc disease in her cervical spine at C5‑6. (Id. at 9‑10).  He performed thoracic surgery on April 12, 1991. (Godersky Dep. at 7).


Dr. Godersky asserted that before a disc can rupture, it must first degenerate. (Id. at 12).  Degeneration is related to the aging process.   Dr. Godersky estimated the employee's disc herniation had been present a number of months or years because of the presence of calcification around the disc. (Id. at 13).   He removed the disc because the employee was experiencing back pain and leg numbness. (Id.).


He stated he could not give an opinion, to a reasonable degree of medical probability, that the disc rupture occurred as a result of the employee's working conditions, because he didn't have information about the initial onset of her problem. (Id.). He stated he would defer to Dr. Vasileff regarding the onset of symptoms. (Id. at 37).  He added he could not state whether the employee's work caused the disc to herniate, but he asserted the employee's neck is aggravated by bending, and it is "evident" to him, from the information she gave, that her usual work duties caused her increasing problems with back pain and leg numbness. (Id. at 15, 19, 36).  He explained there is scientific data which show that certain kinds of body positions, including sitting and bending over, increase the pressure inside the discs of the back. (Id. at 34).


Dr. Vasileff  asserted that the employee's problem was in all likelihood due to the aging process. (Vasileff Dep. at 13).  He testified that her herniated disc would have occurred whether or not she was employed. (Id. at 13‑14).  Dr. Vasileff acknowledged that "any type of work can cause some temporary aggravation of a condition." (Id. at 20, 33).  However, he asserted the employee's work was not a substantial factor in bringing about the employee's back problems. (Id. at 17, 33).


In his January 19, 1990 report after examining the employee, Dr. Vasileff noted the employee's complaints of neck and back pain.  He stated that the complaints were a "recurrence of her injury that she complained of several times over the last couple of years while working for [the employer]." (Vasileff report dated January 24, 1990).  In a report dated February 8, 1990, Dr. Vasileff wrote that the employee stated that her neck and back pain were "directly related" to work because she never had any significant problems before sitting for long periods and bent over at the neck.  He concluded: "Certainly this is consistent with her history and physical examination."


In a June 3, 1991 letter to the employee's attorney, Dr. Vasileff stated in part: "Ms.  Jacobs neck and thoracic disc problems have been aggravated by her work as a school psychologist.  I am unable to say with a reasonable degree of medical certainty whether these problems were caused by her employment at [the employer]." He also stated he was uncertain "whether her work accelerated her condition of a cervical degenerative disc and her thoracic disc." In his deposition, Dr. Vasileff asserted he did not think one could tell just what caused the employee's neck and thoracic symptoms. (Vasileff Dep. at 32).


At the employer's request, the employee was examined by Ted Rothstein, M.D, a Seattle neurologist on September 27, 1991.  After examination, the doctor concluded:


I do not believe her cervical or thoracic disk syndromes, spondylitis, and spinal stenosis can be attributed to her sedentary occupation.  However, it is possible that chronic neck flexion may be a contributing factor to the muscular symptoms which contribute to her pain.  To the extent that her job aggravates her pain symptoms, she may be unable to continue working as a school psychologist.


The employee was also examined (at her own request) by Tom Mayer, M.D., on November 6, 1991.  Dr. Mayer also reviewed her medical records.  Dr. Mayer is medical director for PRIDE, an organization which provides tertiary medically supervised rehabilitation treatment for patients with prime spinal disorders.  He is also clinical professor of orthopedic surgery at the University of Texas.  He was one of the authors on a committee which devised the "Spine" section and "Musculoskeletal" sections of both the third edition and third edition revised of the American Medical Association (AMA) Guides to the Evaluation of Permanent Impairment.  He is currently on the committee which is developing impairment guidelines for the AMA's upcoming fourth edition of the Guidelines.  He is also on the board of editors of Spine Journal.  Further, he is a consultant, and he has written hundreds of articles on the spine. (Mayor Dep. at 4‑6).


Dr. Mayer interviewed and examined the employee for an hour and a half, and had other testing done which took an additional two and a half to three hours. (Id. at 18).  Dr. Mayer made six diagnoses: chronic osacratus or thoracic syndrome with C5 degenerative junction Vs. (degenerative disc disease) , postoperative thoracic syndrome after T‑8 diskectomy, chronic left lumbar syndrome with L‑5 DKB, probable significant deconditioning syndrome, major depression, probably masked, and adjustment disorder with mixed emotional features. (Id. at 14‑16).


Dr. Mayer testified that the employee's degenerative disc disease problem was caused by cumulative trauma and by aging, which he asserted "represents some level of micro‑trauma." (Id. at 20).  He felt the cumulative trauma was "the most likely explanation." (Id.).
 His opinion was based on the "significant postural and stress demands" of the employee's job.  Regarding the stress, Dr. Mayer clarified it was mental stress, and he said the neck area is "particularly vulnerable to mental stress" problems. (Id. at 21).


Dr. Mayer was not aware of any alternative explanation which would "totally exclude" the employee's job as a "substantial cause" of her condition. (Id.). In his view, the employee was "probably . . . born with protoplasm that subjected her to a higher risk" of developing multiple areas of degenerative change in her spine. (Id. at 29).  He stated that although her employment was not the sole cause of her neck and back problems, it was still a substantial factor in bringing about these problems. (Id. at 24, 65).


The employee was referred to Douglas Smith, M.D., pursuant to AS 23.30.095(k). Dr. Smith examined the employee on February 24, 1992.  Dr. Smith spent approximately 40 minutes taking a history form the employee and examining her.  His assistant spent another 20 or 30 minutes testing the employee with an inclinometer. (Smith Dep. at 4‑5).


Dr. Smith described cumulative trauma syndrome as a "popular" theory but not "proven one way or the other . . . . " (Id. at 9‑10).  In his opinion, the employee's problems were due to aging.  He did not believe the employment was a factor in causing the aggravation of the employee's symptoms:


But, in this case, the progression of the degenerative changes is not related to the employment, but is related to the passage of time.  If you have a joint which has degenerative changes, be it the back, the elbow, the wrist or the knee and you take that degenerative joint and subject it to activity, then that joint may protest. If you have a degenerative knee and you try and run, that knee may become painful, it may become swollen.  If you walk, it may not.  All right?  The running doesn't cause the joint degeneration.  The joint degeneration is there for whatever reason it's there.

(Smith Dep. at 32‑33).


Dr. Smith acknowledged that the condition could be temporarily aggravated.  However, he asserted a condition is usually caused by a "discreet episode." (Id. at 12).  Dr. Smith agreed that "it is unlikely that physical activity can cause a herniated disc to become symptomatic......" (Id. at 30).  He asserted that "over a period of time..... you have degenerative disc disease going on, which is going to become symptomatic as a result of  time.  Not as a result of specific activity." (Id. at 38).


The employee testified that there is a pattern to her symptoms.  She starts the school year in September, but her symptoms do not become painful enough for her to warrant going to her doctor until October.  She gets treatment during the school year but none from June through September.  During her lunch hours at school, she sometimes applies hot packs to areas of pain, and she also lays on the bathroom floor to stretch her back.


The employee testified she was "absolutely shocked" by Dr. Vasileff's deposition testimony because she felt he had supported her claim and even encouraged her to apply for benefits.  She feels her neck and back problems are related to 14 years of putting her neck down and leaning down to work with the students.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Work‑relatedness of cervical and thoracic condition.


We must first determine whether the employee's cervical and thoracic condition is related to her job as a psychologist for the employer.  In deciding this issue, we must apply the statutory presumption found in AS 23.30.120(a) and analyzed in cases by the Alaska Supreme Court.  AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


The supreme court has held that the presumption applies to any claim for compensation under the workers' compensation statute.  This includes issues of the work relationship of the original injury or aggravations or accelerations of pre‑existing conditions, or combinations with those pre‑existing conditions (Burgess Construction v. Smallwood (Smallwood II), 623 P.2d 312, 316 (Alaska 1981)).  In addition, the supreme court has held recently that the presumption also applies to non‑causation issues, including continuing disability (Bailey v. Litwin Corp., 713 P‑2d 249, 254 (Alaska 1986)) ; continuing medical treatment or care (Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991)), and reemployment benefits under AS 23.30.041 (Kirby v. Alaska Treatment Center, 821 P.2d 127, 127 (Alaska 1991)). See also Wien Air Alaska v. Kramer, 807 P.2d 471, 473‑74 (Alaska 1991) ; Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976 (Alaska 1991); and Big K Grocery v. Gibson; _ P.2d _, Opinion No. 3882 (Alaska 1992).


The supreme court has held that before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and employment. Burgess Construction v. Smallwood (Smallwood II) , 623 P. 2d 312, 316 (Alaska 1981).  This link is established when the employee presents "some evidence that the claim arose out of, or in the course of, employment . . . ."   Id.


"[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary" to establish the link.  Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved." Veco Inc. v. Wolfer, 693 P‑2d 865, 871 (Alaska 1985).


If the employee presents sufficient evidence to establish the link, the presumption of compensability attaches and shifts the burden of production to the employer. Wolfer, 693 P.2d at 870.  The employer must then present substantial evidence to overcome the presumption. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  'Substantial evidence' is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion." Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).


In Fireman's Fund American Insurance Co. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related; or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.


If the employer produces substantial evidence, the presumption drops out, and the employee must then prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


The first question is whether the employee has established the statutory presumption.  We find she has done so. Our finding is supported by the employee's uncontradicted testimony that her symptoms began while working for the employer, that her condition was aggravated by the bending and leaning required by her job, and that there was no other alternative explanation for her symptoms.  This finding is also supported by the testimony and report of Dr. Mayer, who asserted that the employee's neck and thoracic condition were a result of cumulative trauma from her work and were a substantial factor in bringing about her back and neck problems.


We must next determine whether the employer has overcome the presumption with substantial evidence.  We find, based on the testimony of Dr. Vasileff and Dr. Smith, that the employer has presented substantial evidence to overcome the presumption.  Therefore the presumption drops out.


Accordingly, the employee must prove all the elements of her claim by a preponderance of the evidence.  The employer argues that if we find this claim compensable, the employer may as well open up its pocketbook to just about any kind of claim.  The employer contends that the employee's back and neck problems should not be attributed to her sedentary job.


We disagree.  We do not consider the type of job (physical or sedentary) critical in a determination of work relatedness.  An employee's claim may be compensable, even while working in a sedentary job, if the employee presents the requisite proof that the employment is a substantial factor in bringing about the condition.  In this case, we conclude that the employee's claim is related to her employment as a psychologist while working for the employer.


Our conclusion is based on the evidence which we used as support to establish the statutory presumption. In addition, we give more weight to the testimony of Dr. Mayer, than that of Dr. Vasileff or Dr. Smith, because of Dr. Mayer's lengthy credentials regarding matters related to the spine.  Further, we agree with Dr. Mayer's opinion that cumulative trauma can, in appropriate cases, be a basis for determining the work‑relatedness of a condition.


We find a work injury based on this theory akin to a wear and tear injury.  "In Alaska, a disability resulting from gradual wear and tear and activity which is in no sense unusual may be compensable.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533, n. 9 (Alaska 1987) (citation omitted).  In addition, aggravation of a preexisting condition may be found absent any specific traumatic event." Providence Washington Insurance v. Bonner, 680 P.2d 96, 99 (Alaska 1984).

In Rogers & Babler, the court found that the employee's knee was subjected to trauma over time, and he ultimately sustained a work disability.  We find the employee's situation similar here.
 We find that the repeated bending and leaning over required of the employee to test and assess elementary children was a substantial factor in bringing about her need for medical treatment in her cervical and thoracic area, and her surgery.


We also find significant Dr. Mayer's testimony that the employee was probably genetically at a higher risk of developing multiple degenerative problems in her back. In this sense, we find the employee was an "eggshell" claimant.  The supreme court has held that an employer must take the employee as it finds her.  Wade v. Anchorage School District, 741 P.2d 634 (Alaska 1987); Fox v. Alascom, 718 P.2d 977, 982 (Alaska 1986).


Accordingly, we conclude the employee's claim for benefits is compensable.


II. Acceptance of parties' stipulation.


The parties filed a stipulation regarding the employee's eligibility for specific benefits in the event we find her claim compensable.  In the first stipulation, the employer would be required to merely make an accounting adjustment to reflect the compensability of the employee's claim for medical benefits.  Secondly, the parties stipulated that the employee's weekly compensation rate would be $600.05, based on gross weekly earnings of $1,049.00.  Finally, the parties stipulated that if the claim is compensable, the employee "sustained time loss from work from April 11, 1991 through May 27, 1991 following surgery, plus 14 additional days of time loss" for which she would be paid temporary total disability benefits.  We assume there is no dispute as to any material fact on the issues related to these stipulations. 8 AAC 45.050(f)(1). On this basis, we accept the parties' stipulation.  The employer shall pay the employee's benefits based on this stipulation.


III. Attorney's fees and costs.


The employee requests attorney's fees and costs.  We find the employer controverted the employee's claim for disability and medical benefits, and the employee retained an attorney who successfully prosecuted her claim for benefits.  Accordingly, we award benefits, under AS 23.30.145(a), based on the nature, length and complexity of the claim, and the benefits awarded to the employee.  We find the nature of this claim complex. It concerned an employee who developed a back condition in a sedentary job over a period of time.  Further, her claim was based on the uncommon theory of cumulative trauma.


In addition, the claim was lengthy.  The employee’s attorney has been working on the claim since March 9, 1990.  He has spent over one hundred hours on the case.  During this time, eleven depositions were taken and the employee was examined and tested by several physicians.


Finally, we find the benefits to the employee substantial.  If the employee had lost, she would have received no workers' compensation benefits for her injury.


Accordingly, we award the employee actual attorney's fees.  The attorney billed at the hourly rate of $125.00. He filed an affidavit of fees on June 12, 1992 for 104.30 hours.  We have reviewed those hours and the employer's objections to some of them. We find the hours reasonable.  Therefore, the employer shall pay the employee's attorney $13,037.50 for these fees. In addition, the employer shall pay the employee an additional $250.00 for two hours the attorney spent producing the written closing arguments, per the request in the written closing argument filed September 21, 1992.


The attorney also submitted an affidavit of fees on September 2, 1992 (dated August 31, 1992).  We could not ascertain the total amount of fees requested by the attorney.  The "grand total" area shows dollar amounts for "client," "activity," billable" and "unbillable." The employee shall resubmit this affidavit.  The affidavit should include the total hours requested, the hourly rate, and the total amount requested.


The employee also requests costs.  We find the employer resisted payment of compensation and medical benefits, and the employee retained an attorney who successfully prosecuted her claim for benefits.  We award costs under AS 23.30.145(b) . The employer objected to the employee charging more than ten cents per document copied, in accordance with 8 AAC 45.180. The employee did not provide an explanation as to why we should award more than allowed in our regulations.  Accordingly, we award ten cents per copy.  The employee shall resubmit his affidavit of costs and include in this resubmittal the total number of copies made and the total amount requested for costs.  The employee's attorney shall resubmit the above affidavits within ten days of this decision, and we will then determine an award for the remaining attorney's fees, and the costs.


ORDER

1. The employee’s claim is found compensable.  The employer shall pay the employee's compensation benefits in accordance with the stipulation submitted.


2. The employer shall pay attorney's fees totaling $13,287.50.


3. The employee's attorney shall resubmit affidavits of attorney's fees and costs in accordance with this decision.  We retain jurisdiction to award additional fees.


Dated at Anchorage, Alaska this 6th day of November, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson 


M.R. Torgerson, 



Designated Chairman



 /s/ Robert W. Nestel 


Robert W. Nestel, Member

MRT.dt


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Ann W. Jacobs, employee/applicant; v. Anchorage School District, (self-insured), employer/defendant; Case No. 9007580; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 6th day of November, 1992.



Dwayne Townes, Clerk
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    �In making our determination, we considered the hearing testimony of the employee, the depositions of the employee (July 18, 1988 and August 14, 1991), Stephanie Whaley, John Stamm, Mike Howe, Don Waldal, Lamar Steen, Tom Mayer, M.D., Thomas Vasileff, M.D., Douglas Smith, M.D., and John Godersky, M.D., and the medical and rehabilitation records in the file.


    �There was some testimony on work for psychologists at the secondary level, and whether the employee could perform that type of work.   We did not find that testimony highly relevant to the issue of the work�relatedness of the employee's condition. However, the testimony would be relevant to issues on work accommodation and minimizing disability.


    �In other words, if she does not get done with the child


after an hour and a quarter, she returns later for another session.


    �Dr. Mayer explained that "cumulative trauma" is structural damage to a body area which results from multiple small, insignificant incidents which add up to produce structural damage.


    �In the history he took, Dr. Smith noted the employee had been swimming twice a month since 1985.  At the hearing, the employee stated she is terrified of the water and cannot swim, although she wishes she could.


    �We also find the employee's situation similar to that of the injured employee in Beauchamp v. Liability Assurance Corp., 477 P.2d 993 (Alaska 1970).  In Beauchamp, the employee aggravated a pre�existing injury while working as a policeman.  The aggravation occurred, by sitting, when the injured policeman switched from a Ford to a Plymouth patrol car.  Both the board and the supreme court concluded the employee's aggravation and disability were causally related to the symptoms which developed from his sitting in the Plymouth.  We find the policeman's sitting and the employee's bending and leaning are both postural acts which can, in certain applicable cases, aggravate a preexisting or weakened back condition.







