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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

WILLIE NEWTON,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 9026000


v.
)



)
AWCB Decision No. 92-0274

ARCTIC CAMPS AND EQUIPMENT,
)



)
Filed with AWCB Fairbanks


Employer, 
)
November 13, 1992



)


and 
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


This claim for permanent total disability benefits based on an October 1, 1990 injury was heard at Fairbanks, Alaska on September 15, 1992.  The employee was represented by attorney Chancy Croft; attorney Shelby Neuke‑Davison represented the defendants.  The record closed on October 13, 1992 when we next met after receiving briefs from the parties containing their closing arguments.


ISSUES

1. Is the employee's entitlement to benefits barred pursuant to AS 23.30.022 and/or .235?


2. Was the employee's October 1, 1990 injury a temporary aggravation of a preexisting condition?


3. Is the employee entitled to reemployment benefits? 


4. Is the employee entitled to permanent total disability benefits?


SUMMARY OF EVIDENCE

In March 1983 the employee worked as a multiple‑duty yard laborer when he injured his low back and neck while working for Earthmovers of Fairbanks.


He reported that while lifting D9 Cat ripper teeth, he developed sudden pain in the lumbar area, mainly to the left of midline and drawing to the posterior aspect of the hip.  He also reported left leg pain.  He was diagnosed with acute lumbo‑sacral strain with possible radioculopathy.  The employee was treated conservatively by Edwin Lindig, M.D. He continued to complain mostly of low back pain until the end of April 1983.


On March 24, 1983 Dr. Lindig reported that the employee came in on an urgent basis because of persistent and severe pain.  Upon physical examination, Dr. Lindig noted some questionable hypesthesia over the lateral aspect of the left lower extremity.


On May 9, 1963 a myelogram on the employee's lumbar and cervical spine was performed at Fairbanks Memorial Hospital.  The lumbar myelogram was read as normal but the body of the report noted post bulging of the annulus at L3‑4, L4‑5 and L5‑S1 levels.  The cervical myelogram noted a large herniated disc at the C6‑7 level.  Francis Kelly, M.D., referred the employee to Virginia Mason Clinic for a second opinion.


At Virginia Mason, the employee stated he felt dizzy and developed a backache in both his upper and lower back.  He complained of lumbar pain more on the left which occasionally radiated into the groin.  He also had weakness in his right arm and numbness in the left leg.  Edward Reifel, M.D., examined the employee finding both cervical and lumbar ranges of motion limited.  Based on his findings and myelogram, Dr. Reifel decided to do an anterior laminectomy and fusion of C6‑7 using a bone graft from the iliac crest.  His post‑operative course was uneventful and the employee returned to Fairbanks.  In Fairbanks the employee returned to the care of Dr. Kelly.


In September 1983 the employee returned to Virginia Mason Medical Center, where Dr. Reifel expressed concern about the employee's ability to return to heavy duty work. On September 1983, Dr. Kelly noted that the employee could not do anymore heavy lifting.  The employee returned to Fairbanks and continued to see Dr. Kelly.


In February 1984 Dr. Kelly stated that the employee should be considered for returning to lighter duty work and gave him a lifting restriction of 50 pounds occasionally and 25 pounds frequently.  Dr. Kelly also suspected that prolonged reaching could be a problem for the employee,


In September 1984 the employee started to complain of low back pain again and continued to complain of neck pain, Dr. Kelly continued to treat the employee and prescribed analgesics, until Dr. Kelly left Fairbanks in March of 1985.  In June 1985 Dr. Lindig diagnosed the employee with chronic pain syndrome.  Dr. Lindig treated the employee with analgesics for his continued neck, low back problems, radiculopathy and chronic pain syndrome until December 15, 1988.  Dr. Lindig testified that up to this time he always suspected the employee had a herniated disc.


After his 1983 workers' compensation injury the employee was provided vocational rehabilitation services and returned to work for Earthmovers doing light‑duty work.  He settled his workers' compensation claim for $13,000, leaving medical benefits open.  His light‑duty position with Earthmovers was approved by his treating doctor as being within his physical capacities.  At the end of the season the employee left Earthmovers because of the unavailability of light‑duty work.


The employee next went to work at Fairbanks Memorial Hospital doing light janitorial work but left due to low pay and for tardiness.  He went to Division of Vocational Rehabilitation (DVR) which arranged for him to be retrained as a cook or cook helper at Tanana Valley Community College.


He first worked at Traveler's Inn as a dishwasher but due to transportation problems could not continue there.  Next he worked at Captain Bartlett Inn from June 27, 1987 to July 1988 as a prep cook where he worked mostly washing dishes.


The employee then went to work for Yukon Cafe as a  cook’ s helper from the summer 1988 to October 1988.  While working at Yukon Cafe the employee thought that he experienced a new injury to his neck and back.  He saw Dr. Gollogly on October 10, 1988 to review whether he suffered a new injury or an aggravation of his old injury while working at Yukon Cafe.  Dr. Gollogly diagnosed muscle strain and told the employee he should return to work.  The employee also saw Dr. Merkel regarding a possibly new workers' compensation injury, but Dr. Merkel concluded no new injury had occurred.  Additionally, Dr. Lindig also noted no significant new symptoms caused by the employee's work at Yukon Cafe.


In the summer of 1989 the employee returned to work for Norcon, Inc, as a laborer doing oil spill cleanup work.  The employee testified that he washed rocks and worked on the beaches.  He worked for Norcon approximately 3 months and 2 weeks.  He was dispatched out of the laborer's union.  This was the first time that he had been in a union. On his Pre‑Employment Health Questionnaire, the questionnaire reports the employee had no prior physical problems.


Shortly after the employee went to work for Norcon he went to the medic complaining of right flank pain.  Originally this was diagnosed as a possible urinary tract infection. After visiting the medic four more times in less than two weeks, each time complaining of back pain, he was referred to the Valdez Community Hospital emergency room.  The employee complained of right flank pain with movement.  He was diagnosed with muscle strain.  The employee said he was seen by five different doctors. Again he was diagnosed with muscle strain but no x‑rays, MRI, or CT was done.  A notice of  injury was filed with Norcon for this problem.


On January 9, 1990 the employee was seen by internist Owen Hanley, M.D. He  complained of low back pain.


... beginning in May when he was working the Valdez oil spill, he began to develop left lower back and mid back pain which was also related to pain radiating to the groin area and down the left leg.  Often to the ankle, and he would have period of paresthesis of the left lower lateral leg.  He states that he does not recall any specific trauma, but had been doing a lot of exertion, throwing bags and had slipped and fallen on the rocks several times.

(Chart notes, Hanley, January 1, 1990) Dr. Hanley further noted the employee's ankle reflexes were absent.  Dr. Hanley had x‑rays done but no MRI or CT.  The x‑rays did show early changes of ankylosing spondylitis and other degenerative changes.


On August 28, 1990, the employee took a second job through his union and was placed as a laborer to do heavy lifting for the employer.  On August 30, 1990 he completed a Pre‑Employment Health Questionnaire.  The report again denied any prior physical problems; specifically it denies injuries, prior surgeries, hospitalizations or restrictions imposed by a doctor.  The employee signed and dated the form.


On October 1, 1990 the employee reported left hip pain while unloading material for the employer.  The following day he sought medical treatment at the Alyeska medical facility at Atigun.  He complained of left leg and hip pain which radiated from his left flank to his left hip to his left leg.  He denied any prior history of that type of pain but did admit to his cervical fusion.  The medic advised rest, Advil, and referred him to see his personal physician.  Later that day he returned again to the medic complaining that his pain was so severe that he could not sleep. He was prescribed Tylenol #3 and #4 and advised to seek medical attention in Fairbanks.


The employee reported to the emergency room at Fairbanks Memorial Hospital on October 3, 1990.  He reported left upper leg, hip and knee pain with some numbness in the left lower leg as the result of a work injury. He was noted to be in no acute distress, with negative hip, thighs and lower leg tenderness on the left.  His left perilumbar muscles were positive for tenderness and spasm.  He was able to flex his left leg at the hip and knee with mild pain. The emergency room doctor diagnosed a possible acute lumbar disc, noted that the employee was stable, and referred him to Dr, Lindig.


Later that same day, the claimant returned to the emergency room and reported that he had taken 2 Valium at noon and 2 Perocets at 4:30 with no relief.  He now complained of numbness and tingling in his hands and lips.  He requested and was admitted.  He was treated conservatively by Dr. Lindig until his discharge on October 05, 1990. Dr. Lindig's discharge summary states that the employee's physical exam was unremarkable except for the surgical scar on his neck.  Straight leg raising was positive to 90 degrees bilaterally.  Reflexes in the lower extremities were normal.  Although the employee reported hypesthesia over the lateral aspect of the left lower extremity, Dr. Lindig stated he was not sure it followed a radicular pattern and there was no motor weakness present and that this finding was also found after the 1983 injury.  His diagnosis was acute lumbosacral strain with possible radiculopathy.


Dr. Lindig also noted the employee "seemed overly concerned about the amount of pain he was experiencing. "He noted that the employee's physical exam each day during hospitalization revealed good range of motion of the back, and "more tenderness that one would expect of here,"  Straight leg raising remained normal and his neurological exam was unimpressive.


On October 16, 1990 Dr. Lindig saw the employee in his clinic.  The employee continued to have back and left lower extremity symptoms with little change.  His back motion was good and his straight log raising was positive at 90 degrees bilaterally.  His reflexes were normal except for persistent loss of left knee jerk.  Dr. Lindig thought the employee had a herniated disc at L4‑5 and scheduled a CT.  Dr. Lindig also prescribed physical therapy and Perocet.


The first CT, dated October 17, 1990, was of limited value because the patient did not hold still.  The second CT, dated October 24, 1990, showed a level L4‑5 disc on the left and extending posteriorly in the left neuroforamen.  It also showed an annular bulging at L5‑S1 with no herniation at that level.


The day after his second CT the employee again went to the Fairbanks Memorial Hospital emergency room complaining of back pain.  He stated the pain pills given to him by Dr. Lindig were not helping.  He arrived an crutches and claimed his left lower leg was numb.  His breath smelled of alcohol and he was hard to understand.  Dr. Lindig examined him and concluded his condition was unchanged.  He referred the employee to Ralph Marx, M.D. , for a second opinion and a possible epidural steroid injection.


On October 29, 1990 Dr. Marx saw the employee and diagnosed a herniation at L4‑5 on the left and cervical nerve root irritation.  Dr. Marx gave the employee an epidural steroid injection.


Dr. Marx followed up with the employee on November 1, 1990.  The employee again was experiencing left side low back pain radiating downward to his left anterior thigh.  Dr. Marx's exam revealed only slight improvement in the employee's symptoms so he referred him back to Dr. Lindig.  He also prescribed Orudis for the employee’s pain stating that no narcotics should be prescribed for the employee because of his history.


On December 3, 1990 Dr. Lindig noted the employee's straight leg raising was negative and his reflexes were back to normal.  Dr. Lindig also stated that surgery on the employee's back should be avoided.


Dr. Lindig saw the employee in the middle of December 1990 stating the employee's neck was doing well but that he continued to complain of back pain.  His straight leg raising test continued to be normal.  Dr. Lindig did note some altered sensation over the lateral aspects of his left leg.


On January 19, 1991 Dr. Lindig saw the employee stating the employed had returned to pre‑injury status and was cleared for light‑duty work.  He requested the employee continue physical therapy three times a week until he could find work.


The last time Dr. Lindig saw the employee was February 14, 1991.  Dr. Lindig noted the employee was still cleared for light‑duty work and cut his physical therapy down to once a week.  He also requested a second opinion by Dr. Marx. Because Dr. Lindig had stated the employee had returned to pre‑injury status, the insurer controverted further benefits.  The employee did not go to see Dr. Marx.


At the end of February 1991 the employee changed doctors to orthopedist George Vrablik, M.D. Dr. Vrablik did not have a complete copy of the employee's voluminous medical records.  Dr. Vrablik examined him and stated he could not return to laboring work.  He believed the patient had improved from the treatment he had received thus far, but thought further evaluation was necessary.  Dr. Vrablik found the employee’s deep tendon reflexes to be symmetrical bilaterally, hip straight leg raising test was negative, and diffuse lack of sensation to light touch in a nondermatomal pattern. In short, his examination results were not substantially different from Dr. Lindig's.


Dr. Vrablik also stated he would recommend the employee be evaluated at a major spine center; the employee stated that he was scheduled to be seen in San Francisco.  Dr. Vrablik stated "I think that proceeding with this would be appropriate."


The employee did not return to Dr. Vrablik until April 15, 1991.  Dr. Vrablik noted signs of sciatica and a herniated disc.  Additionally, for the first time since his October 1, 1990 injury, the employee apparently had a positive straight leg raising test with decreased sensation in the L4‑5 sphere, Dr. Vrablik recommended EMG studies stating he did not think the patient could do even light‑duty work at this time.  Dr. Vrablik thought surgery would be necessary.


Dr. Vrablik saw the employee monthly until June 1991, He continued to believe that evaluation at a major medical center would be appropriate.  He also continued to recommend EMGs.


In August 1991 Scott Emery, M,D., performed EMGs.  Dr. Emery concluded the employee had radiculopathies involving the left L4, L5, and S1 roots as well as the right S1 root. He believed the patient had an operable lesion but that it may not account for all of his symptoms.  He also believed he could not differentiate whether the findings on the EMG were caused from the first or second injuries.


The employee returned to Dr. Vrablik on August 27, 1991.  Dr. Vrablik scheduled surgery on Mr. Newton's back and an MRI.  The defendants requested a second opinion.  To get this opinion the defendants sent the employee for a three‑day evaluation to the Center for Rehabilitation and Occupational Health (CROH) in San Francisco, as mentioned by Dr. Vrablik in his first report.  He was seen by a rehabilitation medicine specialist, a neurologist, an orthopedist, and endocrinologist, and a psychiatrist. A functional capacity evaluation was also performed.  Their diagnosis included: 1. a history of cervical disc disease, postoperative cervical discetomy and fusion C6‑7, 2. a long history of lumbar disc disease since 1983, exacerbated by the injury of 1990 with MRI findings of left lateral disc herniation of L4‑5; and 3. possible mild chronic peripheral neuropathy not related to the injury of 10‑1‑90.  All the examiners concluded the employee is not a surgical candidate and has no evidence on clinical neurologic exam of a continuing radiculopathy, despite the herniation of intervertebral disc material to the left of the L4‑5 evident on the diagnostic studies.  The neurologist, Arthur Waltz, M.D., interpreted the report dated August 21, 1991 of Dr. Emery to show evidence of mild peripheral neuropathy, not evidence of an active or continuing radiculopathy.


After the EMG requested by the defendants was done at the CROH, a board IME was scheduled with Douglas G. Smith, M.D. Dr. Smith issued an extensive report, Dr. Smith stated in his deposition that his physical examination of the employee was basically "normal" and he found no evidence of radiculopathy or of an absence of a knee reflex.  Additionally, he diagnosed; 1. lumbar radicular syndrome with radiographic evidence of L4‑5 herniated disc and electrical evidence of left lower extremity radiculopathy, 2. probably peripheral neuropathy; 3. status post anterior cervical fusion; and 4. history of chronic pain syndrome.


Because of the confusion about the interpretatation of the EMGs the defendants asked Shawn Hadley, M.D., a rehabilitation medicine specialist, to review the conflicting EMG interpretations in order to consult with them about this seemingly confusing study.  Her opinion of the EMG findings done by Dr. Emery was consistent with Dr. Waltz's opinion in that she did not believe his findings showed a radiculapathy and further questioned the presence of peripheral neuropathy.  Dr. Hadley requested the graphic representations of all the studies that had been done.  When this information was requested from Dr. Emery's office, the defendants were told that no underlying data existed.


Because this dispute existed regarding the interpretation of the EMG, the board ordered a second IME to be done with Morris Horning, M.D., on July 22, 1992.  He concluded the employee had current L4‑5 disk degeneration with left acute and chronic moderately severe L5 radiculopathy. In his deposition, Dr. Horning testified that although be found evidence of radiculopathy on July 22, 1992 (almost 2 years after the October 1, 1990 incident) he agreed with Drs.  Waltz and Hadley that Dr. Emery's EMG of August 1991 (some 10 months after the October 1, 1990 injury) did not show evidence of radiculopahty.  Dr. Horning also testified that the employee could return to work as a prep cook.


FINDINGS OF FACT AND CONCLUSION OF LAW

First we turn to the question of whether the employee's claim is barred by AS 23.30.022 or .235. AS 23.30.235 states that, "Compensation under this chapter may not be allowed for an injury (1) proximately caused by the employee's wilful intent to injure or kill any person. . , ."


The defendants rely on Walt's Sheet Metal v. Debler, 826 P.2d 333 (Alaska 1992), to argue that the employee had willfully injured himself by failing to take light‑duty work as directed by Dr. Lindig.  Upon review, we find Debler was a far more extreme case than the instant case.  Debler fought with a police officer, resisted arrest and was injured in a fight.  But the Supreme Court stated that even fighting did not amount to intentional conduct which would have barred his workers' compensation claim:


We affirm the Board's decision because the record contains insufficient evidence to overcome the statutory presumption that Debler did not willfully intend to injury himself.  An act is willful if it is done intentionally and purposefully, rather than accidentally or inadvertently. see Black's Law Dictionary 1434 (5th ed. 195‑J. mere recklessness does not constitute willful conduct.  Debler may have acted recklessly when he resisted arrest and fought with the arresting officer, but he clearly did not act with the intent to reinjure his back.  Alaska Statute 23.30.235 therefore does not apply to this case.

Debler, 826 P.2d 333, 336 (Alaska 1992).  We find no evidence in the record that the employee acted with the intent to reinjure his back.


AS 23.30.022 reads of follows:


An employee who knowingly makes a false statement as to the employee's Physical condition on an employment application or preemployment questionnaire may not receive benefits under this chapter if (1) the employer relied upon the false representation and this reliance was a substantial factor in the hiring; and (2) there was a causal connection between the false presentation and the injury to the employee.


It is undisputed the employee is functionally illiterate.  He cannot read or write, although he has learned to sign his name.  He testified that when read the pre‑employment questionnaires that he answered the questions truthfully but that the interviewers dismissed the appropriateness of his answers because he would not be allowed to do the job.  Accordingly, the interviewers answered "no" on the questions about his medical history.  We accept the employee's testimony as truthful and concluded the employee did not knowingly made false statements as to his physical condition.


Additionally, even if the employee did make misrepresentations on the employment questionnaire, we find no causal relationship exists between the false representation and the injury.  Dr. Lindig's 1986 letter indicated that the employee's restrictions in returning to light‑duty work involved his herniated cervical disk and resulting cervical fusion.  At no time did Dr. Lindig restrict the employee concerning his back. On October 1, 1990, the employee did not experience an injury to his neck; He experienced an injury to his back.  We conclude there is no causal relationship between any restrictions the employee had regarding his neck and his October 1, 1990 back injury.  Accordingly, we turn our attention to the benefits the employee has requested.


In determining whether the employee's October 1, 1990 injury permanently aggravated his preexisting condition, we must apply the statutory presumption found in AS 23.30.120 and analyzed in cases by the Alaska Supreme Court.  AS 23.30.120(a) provides in pertinent part; "in a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."


The supreme court has held that the presumption applies to any claim for compensation under the workers' compensation statute.  This includes issues of the work relationship of the original injury or aggravations or accelerations of pre‑existing conditions, or combinations with those pre‑existing conditions (Burgess Construction v. Smallwood (Smallwood 11) , 623 P. 2d 312 0 316 (Alaska 1981)).  In addition, the Supreme Court recently has held that the presumption also applies to non‑causation issues, including continuing disability (Bailey v. Litwin Corp., 713 P‑2d 249F 254 (Alaska 1986)); continuing medical treatment or care (Municipality of Anchorage.v Carter, 81B P.2d 661f 665 (Alaska 1991); and reemployment benefits under AS 23.30.041 (Kirby v. Alaska Treatment Center, 821 P.2d 127, 127 (Alaska 1991)). See also Wien Air Alaska v.  Kramer, 807 P.2d 471, Grainger v.  Alaska Workers' Compensation Board (Alaska 1991); and Big K Grocery v. Gibson; No. 3882 (Alaska September 4, 1992).


The supreme court has held that before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and employment.  Burgess Construction v. Smallwood (Smallwood II), 623 P.2d 312, 316 (Alaska 1981). This link is established when the employee presents "some evidence that the claim arose out of, or in the course of, employment . . . ." Id.

"[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary" to establish the link.  Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865? 871 (Alaska 1985).


If the employee presents sufficient evidence to establish the link, the presumption of compensability attaches and shifts the burden of production to the employer, Wolfer 693 P.2d at 870.  The employer must then present substantial evidence to overcome the presumption. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  "Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion." Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workman’s Compensation Board, 411 P.2d 209f 210 (Alaska 1966).


In Fireman's Fund American Insurance Co. v. Gomes, 544 P‑2d 1013, 1016 (Alaska 1976), the court explained two ways to overcome the presumption, 1) producing affirmative evidence the injury was not work‑related; or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871, "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.


If the employer produces substantial evidence, the presumption drops out, and the employee must then prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


After reviewing the entire record we find the employee has proven that his current condition was substantially caused by his work for the employer. In other words, assuming the defendants have submitted substantial medical evidence to overcome the presumption of compensability, we find the employee has proven his claim by a preponderance of the evidence.


Particularly, we rely on the testimony and medical reports of IME Drs.  Smith and Horning.  Each stated the employee's condition is substantially worse than it was before he went to work for the employer.  Additionally, Dr. Smith and treating physician Vrablick testified the employee cannot return to work as a cookhelper or dishwasher.  Dr. Horning testified that unrestricted work as a cook‑helper would be too heavy for the employee.  Based on this evidence, we find the employee has not returned to his preinjury condition so as to permit his return to work as a cookhelper/prep‑cook or dishwasher.


Given that participation in the reemployment benefits program at AS 23.30.041 is voluntary, we are unable to direct that the defendants perform an additional reemployment benefits evaluation.  Additionally, we are unable to order such evaluation because the employee was injured in a job with physical demands required of the employee, at the time of his 1983 injury, for which he had been previously rehabilitated.  AS 23.30.Q41(fl(2). In this case the defendants have not submitted evidence which shows that less strenuous work is regularly and continuously available within the employee's physical capacities.  After considering the employee's age, education, severity of injury and lack of employment options, we conclude the employee's status is permanent and total disability, See Harp v. Arco Alaska Inc., AWCB No. 910318 (December 9, 1991).  In the event the defendants are able to show the employee is able to return to work on a regular and continuous basis, his eligibility for permanent total disability benefits shall cease.  Based on numerous medical references which indicate the employee can do light‑duty work, we encourage the employee to cooperate with the defendants in undertaking a second rehabilitation evaluation.


The employee seeks an award of reasonable attorney fees and costs.  The defendants controverted the employee's claim for benefits and we have concluded the employee is permanently and totally disabled.  Accordingly, we find the employee's attorney has provided legal services justifying an award of attorney fees pursuant to AS 23.30.145(a).


Specifically, the employee seeks an award of actual attorney fees charged at $150.00 per hour and legal assistant fees incurred at $75.00 per hour, plus an award of statutory minimum attorney fees.  Accordingly, we must consider the nature, length, complexity and benefits received, bearing in mind the contingent nature of the case.


The nature of the case primarily related to the compensability of the claim and the employee's eligibility for permanent total disability benefits.  The case was more complex and longer in duration than the average case.  The employee received all the benefits requested.  After considering each of the factors above, we find the employee is entitled to an attorney fee award which exceeds the statutory minimum fee award available at AS 23.30.145(a). Specifically, we find the employee is entitled to an award of $12,937.50 for 86.75 actual attorney fee time billed, at $150.00 per hour, less .50 hours for unnecessary time spent Contacting IME Dr. Smith, Additionally, we hereby award $3060.00 for 40.80 hours of paralegal time spent on this case, billed at $75.00 per hour.  Finally, we award $1,059.63 in deposition costs, photocopy cost and postage costs plus $250 for attorney airfare.  The employee's request for an additional award of statutory minimum attorney fees is denied.


ORDER

1. The defendants shall pay the employee permanent total disability benefits.


2. The defendants shall pay the employee reasonable attorney fees in the amount of $12,937.50 and costs in the amount of $3060.00 for paralegal services, $1,059.63 for deposition, photocopy, and postage costs and $250 for airfare costs.


3. The employee's claim for additional statutory minimum attorney fees is denied and dismissed.


Dated at Fairbanks, Alaska this 13th day of November, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ John Guichici 


John Guichici, Member



 /s/ Steve M. Thompson 


Steve Thompson, Member

Dissent by Designated Chairman Fred Brown:


I believe the employee's claim for benefits should be barred pursuant to AS 23.30.022. I believe the employee knowingly made false statements as to his physical condition, the employer relied on the statements in hiring the employee and there was a causal connection between the false statements and the injury.


My opinion is based on the employee's testimony that twice he told prospective employers of his physical history and twice the interviewing official declined to write down the information.  I find this testimony not credible, especially after hearing the testimony of the employee's supervisor, Thomas Pike, who flatly denied he would fail to accurately report the employee's statements on the pre‑employment health questionnaire. My opinion is also based on the testimony of the employer's hiring official, Raoul Pursell, who testified that she had no knowledge of the employee's prior injuries or physical limitations, that she relied on the representations when placing the employee in a heavy lifting job and that her reliance on the statements was a substantial factor in her decision to hire him.  Finally, since the employee's work apparently aggravated his preexisting condition, I would find an obvious causal connection between the false representations and the work for the employer.



 /s/ Fred G. Brown 


Fred G. Brown, 



Designated Chairman


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Willie Newton, employee/applicant; v. Arctic Camps and Equipment, employer; and Alaska National Insurance Company, insurer/defendants; Case No. 9026000; dated and filed in the office of the Alaska Workers’ Compensation Board in Fairbanks, Alaska, this 13th day of November, 1992.



Sylvia Kelley, WCO, Clerk
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