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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

RANDY L. DOUGALL,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 9123778


v.
)



)
AWCB Decision No. 92-0281

ALASKA PETROLEUM
)

CONTRACTORS, INC.,
)
Filed with AWCB Anchorage



)
November 20, 1992


Employer,
)



)


and
)



)

INDUSTRIAL INDEMNITY COMPANY,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


We heard this application for review of the Reemployment Benefits Administrator's determination of the employee's ineligibility for benefits in Anchorage, Alaska on October 23, 1992.  The employee did not attend the hearing but attorney Joseph A. Kalamarides represented him.  Attorney Michael A. Budzinski represented the employer and its insurer.  The record closed at the end of the hearing.


The employee injured himself on September 23, 1991 while working as a carpenter for the employer on Endicott Island.  He requested an evaluation of his entitlement to receive reemployment benefits under AS 23.30.041. The RBA assigned vocational rehabilitation specialist Daniel McKinney to prepare an eligibility evaluation report under AS 23.30.041(d).


On June 29, 1992 McKinney wrote that Peter Jones, M.D., had expressed the opinion that the employee was physically capable of working as a watch person.  McKinney noted that the employer had offered employment at such a position, the offered pay rate was $13.50 per hour, and those wages were equal to 75% of the wages received by the employee at the time of injury. On that basis, he wrote, the employee appeared ineligible for reemployment benefits.  McKinney later submitted additional reports in response to specific questions raised by the RBA's designee.


The RBA's designee found the employee ineligible for benefits and notified the parties by letter dated August 19, 1992.  In reaching that conclusion she relied upon the rehabilitation specialist's reports.  She found the employee had been offered a position as a watch person and that the position paid “75% of [the employees gross hourly wage at the time of injury." None of the documents prepared by the specialist or the RBA's designee appear to indicate what the time‑of ‑injury wages were or how they had been calculated.  The RBA's designee concluded that the employee was ineligible for reemployment benefits under AS 23.30.041(f)(1). She also stated, "if you disagree with my decision, you have ten days from the date of this notice to complete and return the attached Application for Adjustment of Claim (Emphasis in original).


The employee mailed an application seeking review, by certified mail, on September 1, 1992.  The application was received in our Anchorage office on September 8, 1992.  In the application the employee also noted, "I didn't receive [the determination letter] in the mail until 8/31/92.  I had moved 2 months ago to [a new address]."


ISSUES

1. Whether the employee's application, seeking review of the RBA's determination, should be dismissed as untimely.


2. Whether the RBA's designee abused her discretion in determining the employee ineligible for reemployment benefits.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Dismissal of the application for review.

AS 23.30.041(d) provides in part, “[T]he administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the [eligibility] decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110.” As noted above, the RBA's designee's determination letter instructed the employee to request a review hearing by returning a completed application within ten days from the date of the letter.


The notification of the parties, prescribed by the Act, has been implemented by the RBA through a system of notification letters sent by regular mail. In previous decisions we concluded that review requests were timely when filed within 13 days of the date of the eligibility letter.  That conclusion was based upon 8 AAC 45.065(b) which provides that, "If, within a given number of days after service by mail a right may be exercised or an act is to be done, three days must be added to the prescribed period."


The employee testified telephonically at hearing.  He stated that he moved to his current address in Idaho in June 1992.  He notified the insurer of his change of address, and he believed he notified the assigned rehabilitation specialist, but he did not notify the RBA.  He received the RBA's designee's August 19, 1992 letter, which had been sent to his old address in Idaho and forwarded by the post office, on August 31, 1992.


He stated that on that date he called our office. Someone told him they would note his call and that he should send his request for a review hearing right away.  He sent it the next day by certified mail, return receipt requested.  He received a return receipt which indicated it had been received in our office on September 8, 1992.


The employee's claim file maintained in our office contains his application for adjustment of claim, seeking review of the RBA's determination, date stamped September 8, 1992. It also contains a handwritten note, dated August 30, 1992, which indicates the employee had changed his address and would send his appeal.  Since August 30, 1992 was a Sunday, it appears likely the employee's recollection is correct and the date on the note is wrong.


The 13‑day period for timely requesting review of the August 19, 1992 notification letter ran on September 1, 1992.  Since the application was not filed until received in our offices on September 8, 1992, it was untimely.  The question then is whether the employee's request for review should be dismissed on that basis.  Jette v. State of Alaska, AWCB No. 88‑0093 (April 21, 1988).


8 AAC 45.063 provides:


a) In computing any time period prescribed by the Act or this chapter, the day of the act, event, or default after which the designated period of time begins to run is not to be included.  The last day of the period is included, unless it is a Saturday, Sunday, or a legal holiday, in which case the period runs until the end of the next day which is neither a Saturday, Sunday nor a holiday.


b) Upon petition by a party and for good cause, the board will, in its discretion, extend any time period prescribed by this chapter.


Based on the employee's testimony, we find that he received notice of his ineligibility for benefits one day before the expiration of the time period to request review.  We find a situation like that, as a general matter, good cause to exercise our discretion and grant a request to extend the prescribed period.


We have considered the insurer's argument, that the employee is responsible for the situation due to his failure to notify the RBA of his change of address, and believe it has some validity.  However, while we believe the employee should have apprised the RBA of his change of address, we must consider that failure in light of the result (for future of his right of review) . We conclude that good cause exists to extend the period for filing one week, and therefore conclude that the employee's application for review should not be dismissed.


2. Did the RBA's designee abuse her discretion?

Under AS 23.30.041(j), we must uphold a decision of the RBA relating to a reemployment plan absent "an abuse of discretion on the administrator's part." Several definitions of the phrase "abuse of discretion" appear in the laws of Alaska, although none of them occur in the Alaska Workers' Compensation Act.  In one definition, the Alaska Supreme Court has stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.” Sheehan v. University of Alaska, 700 P. 2d 1295, 1297 (Alaska 1985) ; Tobeluk v. Lind, 589 P. 2d 873, 878 (Alaska 1979) (footnote omitted) . An agency failure to properly apply the controlling law may also be considered an abuse of discretion.  Manthey v. Collier, 367 P.2d 884, 889‑(Alaska 1962); Black's Law Dictionary 25 (4th ed. 1968).


In the Administrative Procedure Act the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those above but also expressly includes reference to a "substantial evidence" standard:


Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . . If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.

AS 44.62.570.


The employee argues that the RBA's designee appears to have abused her discretion by incorrectly applying the law, specifically 8 AAC 45.490, in determining the rate of pay constituting "75% of the worker's gross hourly wages at the tine of injury" in his case.  The insurer counters that the RBA's designee properly applied the law and, alternatively, that the regulation would be invalid if applied in the manner urged by the employee.


AS 23.30.041(f)(1) provides an employee is not eligible for reemployment benefits if:


the employer offers employment within the employee's predicted post‑injury physical capacities at a wage equivalent to at least the state minimum wage . . . or 75 percent of the worker's gross hourly wages at the time of injury, whichever is greater, and the employment prepares the employee to be employable in other jobs that exist in the labor market. (Emphasis added).


The phrase "gross hourly wages at the time of injury" is not defined in our Act.  However, 8 AAC 45.490 provides:


For purposes of AS 23.30.041, "gross hourly wages at the time of injury" is determined as follows:


(1) if the employee was paid on an hourly basis at the time of injury, gross  hourly wages are the actual hourly wage at the time of injury, exclusive of premium time or overtime.


(2) if the employee was paid on a weekly or monthly salary basis at the  time of injury


(A)the weekly salary must be multiplied by 52 and divided  by 2080 to compute gross hourly wages; or


(B) the monthly salary must be multiplied by 12 and divided by 2080 to compute gross hourly wages.


(3) If at the time of injury the employee received bonuses, commissions,  gratuities, or room and board during the course of employment, gross hourly wages are computed by dividing the gross weekly earnings, as determined under AS 23.30.220, by 40.


In a previous case involving the computation of gross hourly wages we concluded that it is inappropriate for any panel to consider a request to invalidate a regulation adopted by the full board.  Gallagher v. Cimarron Holdings, AWCB No. 92‑0241 (September 30, 1992).  We reach the same conclusion here.


It is undisputed that the rate of pay at the watch person position offered by the employer ($13.50 per hour) equals 75% or more of the hourly pay rate received by the employee at the time of injury ($17.77 or $18.00/hour). That rate of pay would support a conclusion of ineligibility under 8 AAC 45.490(l).


The employee testified, though, that he received room and board while working for the employer.  We believe we are obliged to offer the parties an opportunity to present additional evidence at a review hearing, to support a claim that the RBA's decision was based on erroneous or incomplete information, even if the evidence was not made available to the RBA. See, for example, Quirk v. Anchorage School District, 3 AN‑90‑4509 (Alaska Super. Ct. August 21, 1991) ; Kelley v  Sonic Cable Television of Alaska, 3 AN‑89‑6531 (Alaska Super. Ct. February 19, 1991).  We find, based on that testimony, that he did receive room and board at the time of injury.


We have previously upheld the RBA's determination that the receipt of room and board at the time of injury requires the use of 8 AAC 45.490(3) to determine gross hourly wages at the time of injury.  Gallagher; Wheeler v, Trident Seafoods Corp., AWCB No. 90‑0058 (March 30, 1990).  However, neither the RBA's designee's determination letter nor the rehabilitation specialist's report relied upon by the designee explained how the employee's gross hourly wages at the time of injury were calculated.


Based on our finding that the employee received room and board during employment, we conclude the RBA's designee abused her discretion by failing to apply 8 AAC 45.490(3). The RBA's designee’s determination of ineligibility is reversed.  The claim is remanded to the RBA for recalculation of the employees gross hourly wages at the time of injury and redetermination of the employee's eligibility for reemployment benefits.


ORDER

The RBA's designee's determination of ineligibility is reversed.  The employee's claim is remanded to the RBA for recalculation of the employee's gross hourly wages at the time of injury and redetermination of the employee's eligibility for reemployment benefits.


Dated  at Anchorage, Alaska this 20th day of November, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Paul F. Lisankie 


Paul F. Lisankie, Esq.



Designated Chairman



 /s/ Jeffrey A. Wertz 


Jeffery Wertz, Member



 /s/ Marc Stemp 


Marc Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Randy L. Dougall, employee/applicant; v. Alaska Petroleum Contractors, employer; and Industrial Indemnity Company, insurer/defendants; Case No.9123778; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of November, 1992.



Charles Davis, Clerk
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