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COLIN C. HILLER,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 9005771


v.
)



)
AWCB Decision No. 92-0283

SUNRISE BAKERY,
)

(Self-insured),
)
Filed with AWCB Anchorage



)
November 20, 1992


Employer,
)


  Defendant.
)

                                                             
)


We heard this appeal of a decision of the Reemployment Benefits Administrator on October 23, 1992 in Anchorage, Alaska.  The employee was not present but was represented by attorney Joseph Kalamarides.  The employer was represented by adjuster Molly Murphy.  The record closed when the hearing concluded.


ISSUE

Whether the Reemployment Benefits Administrator abused his discretion by finding the employee noncooperative under AS 23.30.041(n)(2).


EVIDENCE SUMMARY

The employee injured his low back while lifting racks of bread at work.  He was eventually deemed eligible for reemployment benefits, and rehabilitation specialist Robert Sullivan was selected to direct and determine reemployment options, including a plan.  Among other activities, Sullivan interviewed the employee and his physician (J.  Paul Dittrich, M.D.) , arranged vocational testing, and did labor market surveys before suggesting a plan.


The employee's work history included employment as a materials handler in a lumber yard, a painter, a well puller and bakery worker.  He has a high school education, certification as a nursing assistant, and training in working with hazardous gases.  After the employee's injury, Dr. Dittrich limited lifting to 20 pounds maximum with 10 pounds frequently.


As part of his reemployment benefits, the employee was administered the General Aptitude Test Battery (GATB) on December 7, 1990.  This test measures aptitude to succeed in nine specific areas.  These nine areas, and the employee's test scores include 1) general learning ability (83) ; verbal (79) ; numerical (79) ; spatial (98); form perception (90); clerical perception (90); motor coordination (76); finger dexterity (95); and manual dexterity (88).  According to Sullivan, a score of 92 to 108 is considered in the average range of aptitude.  Based on these scores, Sullivan concluded the employee had limited potential to succeed in most vocational and academic areas.  Sullivan recommended the employee take some "general educational development classes to increase some of his abilities prior to considering vocational training." (Sullivan January 18, 1991 reemployment plan at 3).


Regarding potential academic achievement, the employee was administered the Wide Range Achievement Test (WRAT) on December 5, 1990.  This test evaluates one's potential abilities in reading, spelling and arithmetic.  Sullivan felt the employee's scores reflected levels of achievement "below those necessary for most vocational or academic training." Sullivan concluded the employee "would be well‑advised to enter into a general education development program prior to considering entrance" into vocational training. (Sullivan January 18, 1991 reemployment plan at 4‑5).  He asserted the employee would likely fail in post‑secondary academic programs without tutoring and substantial training in basic educational skills.


Sullivan found the employee had adjusted well to his disability and expressed a positive attitude toward a new career.  Sullivan indicated the employee seemed embarrassed by his low test performance which he attributed to prior low interest and motivation in academic pursuits.


The parties signed a plan on January 25, 1991.  The plan's goal was to return the employee to work as a business computer applications clerk.  Training was to occur in three phases over an estimated 46‑week period.


The first phase was scheduled to take place at the Alaska Adult Learning Center.  There, the employee was to spend three hours daily, for a total of eight weeks, in basic learning of reading, language and mathematics.  The plan stated the employee was also expected to work at home to improve these basic skills.  There was no reemployment cost attributed to this part of the plan.  The employee completed this phase without any problems.


Phase Two was designed to occur over a 26‑week period at the Alaska Computer institute, and Phase Three was planned to consist of on‑the‑job training for an additional 12 weeks. (Id. at 8‑9).  The estimated phase two cost was $7,350.00 and the estimated phase three cost was $2,624.00.


During Phase Two, the employee was to take 15 different classes with credit ranging from one credit for "Career Development Techniques" to 11 credits for "dBASE Programming." Examples of other classes included "Fundamentals of Accounting I" (eight credits) and "Lotus 1‑2‑3." Phase Two proceeded satisfactorily for several weeks.  Then on a May 20, 1991 status report, Sullivan noted that the employee was achieving a “D" grade in "Keyboarding I," a class based solely on speed and accuracy.  The employee told Sullivan he was taking classes offered after normal school hours in order to improve his grade.


Sullivan also spoke with ACI representative Jenny Rogers who reported that the employee was getting a "B" in three other classes and an "A" in another.  Ms. Rogers added that the employee's, attendance was perfect and she described his attitude as "wonderful . . . he concentrates very hard on the subject matter."


The report also includes the employee's description of a three‑week database course he had just begun as somewhat overwhelming and intimidating.  Finally, the employee reported back discomfort from sitting for long periods.


Sullivan's next status report, dated June 25, 1991, indicates that the employee "has been switched over to a new educational track, "basic computer applications," from computer programming; the former track was recommended in the original  plan.”  Alaska Computer institute representative Rogers told Sullivan the tuition was the same as before, and the employee would graduate on time.  Rogers again reported the employee had perfect attendance and an "excited" attitude about the curriculum change.  The employee said he had just begun "WordPerfect 5.1, "Proofreading," and "DOS." He felt the Business Computer Applications track would be more difficult than the "programming" track. (Sullivan June 25, 1991 status report at 1).


In the August 23, 1991 status report, Sullivan wrote that the employee failed two classes, "Word Processing Applications" and "Office Procedures." Jenny Rogers attributed the low grades to the employee's slow typing and writing speeds.  Sullivan stated: "She offers the reassurance that the employee may take the two flunked courses again, at the end of his training program, at no extra charge." Rogers reported continued good attendance and a very good, perservering attitude from the employee.


The employee reported that his absences from school were due to back pain and spasms. (Sullivan August 23, 1991 report at 2). He also reported wrist pain and swelling to Dr. Dittrich, who stated on an August 5, 1991 report that the swelling occurred after prolonged use of the computer.


On September 24, 1991 Sullivan sent all parties (including the employee, the adjuster and the Reemployment Benefits Administrator (RBA)) a proposed modification of the reemployment plan.  Jenny Rogers pointed out that the employee had received unsatisfactory grades in five courses.
 She asserted that the major problem with the employee's performance was his inadequate keyboarding skill.   Rogers worked up a tentative schedule for repeating the classes and assured the parties there would be no increased cost for the repeats.


After discussing several options with Sullivan, the employee requested that the 12‑week on‑the‑job training be dropped from the reemployment plan and replaced by a three‑month extension of the training.  In addition, the employee requested that the employer purchase a computer for him to enable him to further hone his skills at home.


The employer refused to modify the plan, asserting that the employee had failed to complete the plan in the allotted time.
  After several requests by the employee, the RBA set a so called "informal rehabilitation conference" on January 15, 1992.  By memorandum dated January 30, 1992, the RBA sent the parties a written summary of the conference, and he subsequently set a "formal conference" to determine whether the employee had been noncooperative under AS 23.30.041(n).


The RBA held a hearing on June 1, 1992 and issued a decision on June 24, 1992.  In his findings and conclusions, the RBA cited to Sullivan's September 25, 1991 report in which the employee and representatives from Alaska Computer Institute agreed that the employee failed the five classes because he did "not apply himself fully to mastering the work of these classes."


The RBA further concluded:


Because phase I of the training was successfully completed and documented by test findings, I believe that moving to phase II was appropriate.  A review of the test scores and Employee's work history indicate a more than likely completion of the training.  Employee's typing speed of 12‑15 wpm [words per minute] at the end of August seems unreasonably slow, and I believe this typing rate is attributed more to motivation and attitude than application to the training program.  Further, I determine Employee's medical complaints were not significant enough to preclude him from completing the plan within the time outlined.  After the August 5, 1991 office visit, no further complaints were noted.  Second[,] Employee possessed the academic skills as evidenced by testing to succeed in the training which was later verified by his final efforts and by graduating at a 3.33 grade point level on a 4.0 scale.  Finally, the plan modification and justification statement by Employee states Employee did put forth full effort.  Employee's outstanding achievement of completing the five classes after another opportunity shows he possessed the ability all along.  For these reasons, I determine the Employee was noncooperative in the rehabilitation process because Employee did not maintain passing grades . . . pursuant to AS 23.30.041(n)(2).


The employee appealed the RBA's decision.  At the hearing on that appeal, specialist Sullivan testified that Jenny Rogers told him that when the employee experienced difficulty in the program, he worked extra time to bring up his performance.  She also indicated he seemed genuinely interested in the computer course.


Sullivan testified he does not know where the RBA "came up" with his conclusions on the employee's motivation or attitude.  Sullivan testified that the reports he got from Jenny Rogers and others at Alaska Computer Institute indicate the employee put in an equal number of hours, if not more hours than the other students there, and he worked extra time when he began to experience trouble in his classes. According to Sullivan, all accounts indicate the employee was cooperative in his classes, and he put forth full effort.  Sullivan described the employee as "a real positive guy," and cheerful even while encountering problems in his classes.


Regarding the failed classes, Sullivan attributed part of the failure to the employee's lack of experience with academic pursuits, and the lengthy time the employee had been out of school.  Sullivan testified that the employee put more time into the classes he passed, and that is the reason for the statement he did not apply himself fully to the failed classes. In Sullivan's opinion, the employee used good judgment by focusing on the classes he passed because he may have failed the entire program otherwise.


Sullivan asserted that it is not unusual for a person with the employee's work background to have problems with school initially.  Sullivan stated the employee reported all along that he was having trouble with the typing portion of the program.  Sullivan asserted that the employee probably had too much to do "all at once."


The employee argues he was not uncooperative under AS 23.30,041. He points out that AS 23.30.041 requires noncooperation to be an unreasonable failure.  He contends he did not unreasonably fail to maintain passing grades, and that his failure was due to just being overloaded.  He argues that the RBA construed noncooperation too strictly.


Adjuster Murphy, arguing for the employer, contends that the employee did not fully apply himself, and that is why he failed.  Further, Murphy asserted, from a "personal point of view," that when the employee came to the adjuster's office to pick up his compensation checks every two weeks, he was "tanned and toned. . . . obviously spending time either in the tanning bed or out in the sunshine, working out." She argued that if the employee was failing his classes or having trouble with them, she "would like to see a little paler, a little flabbier body."


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Decisions on noncooperation are governed by AS 23.30.041(o) which states:


(0) Upon the request of either party, the administrator shall decide whether the employee has not cooperated as provided under (n) of this section.  A hearing before the administrator shall be held within 30 days after it is requested.  The administrator shall issue a decision within 14 days after the hearing.  Within 10 days after the administrator files the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110; the board shall uphold the decision of the administrator unless evidence is submitted supporting an allegation of abuse of discretion on the part of the administrator, the board shall render a decision within 30 days after completion of the hearing.


AS 23.30.041(n), which defines noncooperation, provides:


(n) After the employee has elected to participate in reemployment benefits, if the employer believes the employee has not cooperated the employer may terminate reemployment benefits on the date of noncooperation.  Noncooperation means unreasonable failure to


(1) keep appointments;


(2) maintain passing grades;


(3) attend designated programs;


(4) maintain contact with the rehabilitation specialist;


(5) cooperate with the rehabilitation specialist in developing a reemployment plan and participating in activities relating to reemploy- ability on a full‑time basis;


(6) comply with the employee's responsibilities outlined in the  reemployment plan; or


(7) participate in any planned reemployment activity as determined by the  administrator.


In deciding this matter, we must determine whether the Reemployment Benefits Administrator (RBA) abused his discretion in finding the employee noncooperative.  Abuse of discretion occurs if the RBA issues a decision "which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive." (footnote omitted). Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979).  A reviewing court (the workers' compensation board, in this instance) must be "left with the definite and firm conviction on the whole record that the trial judge has made a mistake." Brown v. State, 563 P.2d. 275, 279 (Alaska 1977).


At the outset, we find the employer's comments in closing argument, concerning the employee’s body tan and body tone, irrelevant to the issue of noncooperation.  However, from a reemployment standpoint, we find a tanned and toned physique may be a positive factor in obtaining employment.


On the issue of noncooperation, we find, contrary to the finding of the RBA, that the employee had a consistently good attitude and positive motivation to complete the business computer program successfully.  We find no evidence to the contrary.  We find the RBA's suggestion, that the employee's unreasonably slow typing speed is attributed to a lack of motivation and good attitude, is not supported by the evidence and therefore in arbitrary and capricious.  The evidence in the record leads to the clear conclusion that the employee's typing and other problems are attributable to his previous low academic level and skill, and his inexperience in educational pursuits, specifically computer and keyboarding skills.


We also disagree with the RBA's finding that the employee had the type of educational background conducive to succeeding without a hitch in the reemployment plan.  We find the employee's test scores on the General Aptitude Test Battery and the Wide Range Achievement Test indicate the employee was deficient in several areas, and because of these deficiencies, he could develop problems if given too much to do initially.


Based on the testimony of Sullivan, and Sullivan's status reports in the record, we find the employee worked diligently in his classes, and he maintained a good attitude and work ethic throughout the progression of the reemployment plan. We find no evidence to the contrary.  The fact that the employee focused more on the classes he passed than on those he failed has nothing to do with his diligent work ethic.


More importantly, we find minimal evidence in the record leading to the conclusion that the employee's failure to maintain passing grades in the five classes was unreasonable.  Moreover, the RBA never specifically explained how this failure was unreasonable.  The RBA's decision on noncooperation seems to hinge on the premise that because the employee passed the five courses the second time around, he had the ability all along.  If this is the reason for the RBA's decision, we find such reasoning manifestly unreasonable. If this were so, any employee who fails to maintain passing grades is automatically excluded from further reemployment benefits.
 There would be no second chances.  We find this construction too strict.  We cannot equate failure to maintain passing grades with unreasonableness in every case.


In summary, we find minimal evidence to indicate the employee's failure to maintain passing grades was unreasonable.  Accordingly, we conclude the RBA abused his discretion in finding the employee noncooperative under AS 23.30.041(n)(2). We remand this matter to the RBA for further proceedings consistent with this opinion.


ORDER

The June 24, 1992 decision of the Reemployment Benefits Administrator is reversed and remanded in accordance with this decision.


Dated at Anchorage, Alaska this 20th day of November, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson 


M.R. Torgerson, 



Designated Chairman



 /s/ Marc Stemp 


Marc Stemp, Member



 /s/ Jeffrey A. Wertz 


Jeffery Wertz, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Colin C. Hiller, employee/applicant; v. Sunrise Bakery, employer; self‑insured, /defendant; Case No. 9005771; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, this 20th day of November, 1992.



Dwayne Townes, Clerk
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    �The five courses were Keyboarding I and 11, Lotus 1�2�3, WordPerfect and Secretarial Procedures.


    �The employee successfully completed the courses as outlined in the proposed modification.  The employer continued to pay benefits in accordance with the originally agreed plan.


    �In his June 24, 1992 decision, the RBA found the employee was no longer eligible for reemployment benefits because he had been found noncooperative under AS 23.30.041(n)(2).







