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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

PETER OLIVA, II,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 9117309


v.
)



)
AWCB Decision No. 92-0284

ARCTIC CAMPS & EQUIPMENT,
)



)
Filed with AWCB Anchorage


Employer,
)
November 20, 1992



)


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


This matter was heard by us on November 6, 1992, in Anchorage, Alaska.  The employee was neither present nor represented.  The employer and its insurer (insurer) were represented by attorney Richard L. Wagg.  The record closed at the conclusion of the hearing.


PROCEDURAL BACKGROUND

Oliva alleges that on July 29, 1991, while working for the employer as a welder, he suffered an injury to one of his elbows.  The employer accepted his claim and paid him temporary total disability benefits until November 21, 1991.


On October 25, 1991, the employee filed a request with the Reemployment Benefits Administrator (RBA) for an eligibility evaluation for reemployment benefits under AS 23.30.041(c). The RBA assigned Sherri J. Poling, a rehabilitation specialist, to Oliva's claim to perform the eligibility evaluation.


On December 23, 1991, Poling filed an eligibility evaluation report.  She concluded by finding that the employee did not meet the criterion for eligibility.  The RBA reviewed Poling's evaluation and, in a decision issued an September 29, 1992, found Oliva was not eligible for reemployment benefits under AS 23.30.041.


On October 6, 1992, the employee filed an appeal of the RBA's decision.
 A hearing was scheduled for November 6, 1992.


In a letter dated November 1, 1992, and received by us on November 5, 1992, Oliva stated, "I respectfully request to withdraw my request for a hearing on my rehabilitation benefit.”


Since Oliva was not present at the hearing and could not be reached by telephone, we inquired of insurer's attorney as to his understanding of the status of the employee's claim.


Wagg explained that he was contacted by Oliva a few days before the scheduled hearing and it was his understanding the employee wished to withdraw his appeal of the RBA's decision.  Wagg said he told Oliva that such a request must be filed with us. Wagg requested that the hearing be canceled because Oliva was not at the hearing, did not participate by telephone, and was not represented by counsel.  He said he would get in touch with the employee and assist him in withdrawing his appeal, if that is his intent.


We granted the request for a cancellation of the hearing orally at the hearing and memorialize that action here.


FINDING OF FACT AND CONCLUSIONS OF LAW

8 AAC 45.074(a) provides that cancellation of a hearing is not favored by the board and will not be routinely granted.  However, it provides that a hearing can be canceled for "good cause.” The regulation goes on to state in § 74(a)(5), that good cause exists if "irreparable harm will result" if the hearing is allowed to proceed as scheduled.


We are unable to tell from the employee's letter dated November 1, 1992, whether he is requesting a cancellation of only his hearing or wants, instead, to withdraw his appeal.  Based on Wagg's information it appears that Oliva, in all likehood, wishes to withdraw his appeal of the RBA's decision.  We therefore found that it is possible that irreparable harm would result if we did not cancel the hearing.


ORDER

Our scheduled November 6, 1992 hearing on the employee's appeal of the RBA's decision denying him reemployment benefits, is canceled. 


Dated at Anchorage, Alaska this 20th day of November, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder 


Russell E. Mulder, Esq.



Designated Chairman



 /s/ Marc Stemp 


Marc Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed,


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Peter Oliva II employee/applicant; v. Arctic Camps & Equipment, employer; and Alaska National Insurance Company, insurer/defendants; Case No. 9117309; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of November, 1992.



Dwayne Townes, Clerk
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    �AS 23.30.041(d) provides in pertinent part:


Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110.  The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.







