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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

BERYL M. ROBINSON,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8102892


v.
)



)
AWCB Decision No. 92-0285

ELKS, ANCHORAGE LODGE #1351,
)



)
Filed with AWCB Anchorage


Employer,
)
November 20, 1992



)


and
)



)

COMMERCIAL UNION INSURANCE,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


We heard this claim for medical costs, including transportation costs and hydrotherapy, in Anchorage, Alaska on October 22, 1992.  The employee was present and represented herself.  There was no representative at the hearing for the employer or insurer.  After reviewing the hearing file, including the notice of hearing, and concluding the employer and insurer received timely hearing notice, we proceeded with the hearing.  AS 23.30.110; 8 AAC 45.070(f)(1).


ISSUES

1. Whether the employee is eligible for future medical benefits, including transportation costs.


2. Whether the employee's process of recovery requires hydrotherapy.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Based on the employee's testimony and the available documents in the file, we find she hurt her back in 1971.  She was paid temporary total disability and permanent partial disability benefits totaling $3,373.63. A 1972 board decision on permanent partial disability indicates the employer and insurer accepted the employee's claim for medical costs.


The employer and insurer have never controverted the employee's claim. In addition, they did not file an answer to her July 21, 1992 application for adjustment of claim, and they never attended any related prehearing conferences.  During the prehearing conferences (dated September 3, 1992 and August 20, 1992), the insurer refused to accept collect phone calls from prehearing conference chairman Douglass Gerke.


The employee testified that her current back problems are related to her 1971 injury.  She has swum and used hydrotherapy in the past, and she stated it helped her back condition.  She requests payment of the cost to attend the Alaska Health Club where she can swim and get hydrotherapy, and the cost of a taxi cab to get there because she is unable to stand and wait for a bus.


Her current treating physician, Kenneth Laufer, M.D., wrote a note dated July 16, 1992.  It states:


Mrs. Robinson has severe osteoarthritis of the lumbar spine with loss of disc space at multiple levels.  In 1971 or 1972 she had disc excisions after a traumatic fall.  Much of her current pain and disability relates to that injury and subsequent "wear and tear." Mrs. Robinson would benefit from hydrotherapy and swimming.  Mrs. Robinson is unable to drive and walks with difficulty.  She needs help with transportation; she is unable to use public transportation.


In 1971, AS 23.30.095(a) provided in part:


(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee.  However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two‑year period runs from the time the employee has knowledge of the nature of [the] employee's disability and its relationship to [the] employment and after disablement.  It shall be additionally provided that, if continued treatment or care or both beyond the two‑year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require.


In claims for continuing medical treatment, we must apply the statutory presumption found in AS 23.30.120(a) and analyzed in cases by the Alaska Supreme Court.  AS 23.30.120 (a) provides in pertinent part.  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


The supreme court has held that the presumption applies to any claim for compensation under the workers’ compensation statute. This includes issues of the work relationship of the original injury or aggravations or accelerations of pre‑existing conditions, or combinations with those pre‑existing conditions (Burgess Construction v. Smallwood (Smallwood II) , 623 P. 2d 312, 316 (Alaska 1981)). In addition, the supreme court has held recently that the presumption also applies to non‑causation issues, including continuing disability (Bailey v. Litwin‑Corp, 713 P. 2d 249, 254 (Alaska 1986)) ; and continuing medical treatment or care (Municipality of Anchorage v. Carter, 818 P. 2d 661, 665 (Alaska 1991)).  See also Wien Air Alaska v. Kramer, 807 P.2d 471, 473‑74 (Alaska 1991) ; Grainger v. Alaska Workers’ Compensation Board, 805 P.2d 976 (Alaska 1991); and Big K Grocery v. Gibson; P.2d _, Opinion No. 3882 (Alaska 1992).


The supreme court has held that before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and employment.  Burgess Construction v. Smallwood (Smallwood 11), 623 P.2d 312, 316 (Alaska 1981).  This link is established when the employee presents "some evidence that the claim arose out of, or in the course of, employment . . . ." Id.


If the employee presents sufficient evidence to establish the link, the presumption of compensability attaches and shifts the burden of production to the employer.  Wolfer, 693 P.2d at 870.  The employer must then present substantial evidence to overcome the presumption. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  "Substantial evidence" is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion." Miller, 577 P. 2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).


In Fireman’ s Fund American Insurance Co. v. Gomes, 544 P. 2d 1013, 1016 (Alaska 1976), the court explained two ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related; or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.


If the employer produces substantial evidence, the presumption drops out, and the employee must then prove all elements of the claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P. 2d 71, 72 (Alaska 1964).


Here, we find the employee has established a preliminary link.  This finding is supported by her testimony that her current back condition is related to her 1971 injury, that the swimming and hydrotherapy benefit her, and Dr. Laufer's statement that the employee's disability and need for swimming and hydrotherapy is related to her 1971 injury.


Although this type of treatment is palliative in nature, the Alaska Supreme Court has held that palliative care may be compensable in appropriate cases.  See Carter, 818 P.2d 665, 666 (Alaska 1991).  In Carter, in discussing palliative care, stated that we may award medical benefits "Where the evidence establishes that such care promotes the employee's recovery from individual attacks caused by a chronic condition." Carter, 818 P.2d at 666.  The court further held that "process of recovery" in AS 23.30.095(a) includes cases "which offer no hope of a cure." Id. , 818 P. 2d at 665.  Based on the employee's testimony and the medical report of Dr. Laufer, we find that although the swimming and hydrotherapy offer no hope of a cure for the employee's chronic work‑related back condition, these types of care promote recovery of individual flare‑ups caused by the chronic condition.  Accordingly, we conclude that the employee has established the presumption, and the employer must now overcome the presumption with substantial evidence.


Neither the employer nor the insurer showed up for the hearing or otherwise filed any evidence into the record.  Therefore, there is no evidence to overcome the presumption.  Accordingly, we conclude, the employee's claim for medical benefits, including swimming and hydrotherapy, is compensable.  The employer and insurer shall pay for an annual pass to the Alaska Health Club for the employee, and shall also pay her round trip taxi cab fare.


The employee shall submit these bills to the insurer who shall pay the bills within the time requirements of the Alaska Workers Compensation Act.


We note the insurance company refuses to accept collect phone calls and has no toll‑free number.  The employee shall also submit the cost of her telephone calls made to the insurer who shall pay those costs. 8 AAC 45.180(f)(10).


AS 23.30.030(4) states in pertinent part: "The insurer shall provide claims facilities through its own staffed adjusting facilities located within the state or by independent, licensed, resident adjusters with power to effect settlement within the state." Since the insurer apparently has no adjusting facilities in Alaska, it appears to have failed to comply with this provision of the Alaska Workers’ Compensation Act.  Failure by the insurer to comply can result in a revocation of its policy form.  AS 23.30.030(7).


In addition, a 1986 decision by former Division of Insurance Director John George stated that "the cost of long distance phone calls to out‑of‑state adjusters should not be incurred by injured workers." In the Matter of the Petition of Firemen’ Fund insurance Co., SC 86‑3 (August 6, 1986).  George also required the insurer to continue providing a toll‑free number for injured workers.  The insurer shall, within 30 days of the date of this decision, submit in writing to this panel proof that it has complied with the provisions of AS 23.30.030(6). If this proof is not so submitted, this matter will be referred to the Director of Insurance for further action.


ORDER

1. The employer and insurer shall pay the costs of the employee's health club pass, taxi cab fare, and telephone calls in accordance with this decision.


2. The insurer shall submit proof of compliance with AS 23.30.030(6) within 30 days of the date of this decision.


Dated at Anchorage, Alaska this 20th day of November, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson 


M.R. Torgerson, 



Designated Chairman



/s/ S.T. Hagedorn


S.T. Hagedorn, Member 



 /s/ Jeffrey A. Wertz 


Jeffery Wertz, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Beryl M. Robinson, employee/applicant; v. Anchorage Elks Lodge #1351, employer; and Commercial Union Insurance Co., insurer/defendants; Case No. 8102892; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of November, 1992.



Flavia Mappala, Clerk
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    �The current statutory presumption found in AS 23.30.120 (a) (1) is identical to former statute AS 23.30.120(l) effective for 1971.







