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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

LARRY BELL,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8915214


v.
)



)
AWCB Decision No. 92-0287

DALTON ELECTRIC, INC.,
)



)
Filed with AWCB Anchorage


Employer,
)
November 23, 1992



)


and
)



)

INDUSTRIAL INDEMNITY CO. OF AK,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


This claim for permanent total disability (PTD) benefits, interest, and attorney's fees and costs was heard on September 10, 1992, in Anchorage, Alaska.  The employee was present and represented by attorney William J. Soule.  The employer and its insurer (employer) were represented by attorney Michael A. Budzinski.  The record was left open for the submission of a witness' cost bill.  The record closed on October 7, 1992, the first regularly scheduled hearing date after the bill was submitted.


ISSUES

1. Should the employer have paid PTD benefits instead of wages pursuant to AS 23.30.041(k)?


2. Is it premature to address the question of whether the employee is permanently and totally disabled at this time.


SUMMARY OF THE EVIDENCE

The following facts are undisputed:


1. On June 29, 1989, Bell, a journeyman electrician, tripped, fell and injured his right arm while working for the employer.  Edward Voke, M.D. Bell's treating physician, diagnosed chronic lateral epicondylitis, peripheral neuritis involving the ulnar nerve of the right arm.


2. The employer accepted the employee's claim and paid temporary total disability (TTD) benefits from July 17, 1989 through October 10, 1989, from January 30, 1990 through May 6, 1990, and from May 8, 1990 through March 10, 1991. 


 3. On July 27, 1990, Dr. Voke performed an extensor tendon release and partial removal of the annular ligament in the  right elbow.


4. Dr. Voke found Bell to be medically stable on February 6, 1991, and gave him a permanent impairment rating of 8% of the whole man. On the basis of this rating, the employer paid the employee PPI benefits at the rate of  $438.15 per week from March 11, 1991 through August 30, 1991, when those benefits were exhausted.


5. On March 29, 1991, the Reemployment Benefits Administrator (RBA) determined that the employee was eligible for reemployment benefits under AS 23.30.041. On April 16, 1991, at Bell's request, the RBA assigned Jon Deisher, a rehabilitation specialist, to provide a reemployment benefits plan within 90 days.


6. On April 1, 1992, the employee filed an application for adjustment of claim requesting PTD benefits, interest, and attorney's fees.  On April 6, 1992, the employer filed an answer to the application denying the claim.


7. Between August 31, 1991 and the present, the employer has been paying Bell $328.62 a week in "wages" pursuant to AS 23.30.041(k).


8. In a status report dated August 12, 1992, Deisher stated, among other things, that Bell had the direct placement options of working as a: 1) security guard; 2) parts salesperson; 3) expeditor; 4) dispatcher; and 5) salesclerk.


9. On August 21, 1992, Deisher submitted a reemployment plan to have the employee trained as a purchasing agent/estimator through the McCain Institute of Professions in Grants Pass, Oregon.


At the hearing, Deisher explained that under the plan Bell would receive 32 weeks of training.  This training would be done at home with video tapes and a computer.  Deisher stated that after the formal training was completed, eight additional weeks would be allowed for literacy council personnel to do a work place audit for language purposes.  The witness testified that, in his opinion, the plan he proposed is probably the best that can be offered under the restrictions imposed by AS 23.30.041. In this regard, he stated that the plan could be done in less than two years, would cost less than $10,000 and would return Bell to renumerative employability as soon as possible.


Deisher also mentioned that from a physical capacity stand point, Bell's treating physician had approved the plan.  He testified that, in his opinion, there would be a reasonably stable labor market for Bell after he completed the plan.  He acknowledged, however, that the Alaska economy was at a virtual standstill and the future did not look bright.  The witness noted that one aspect of the plan was that an employer had to agree, in essence, to sponsor the employee and provide a training site for him.  He acknowledged that such an employer had not been found.  However, he stated that some employers had expressed an interest in this regard.


While Deisher recognized that Bell could only read at the fourth grade level and write at less than the second grade level, he did not think this would hinder his training under the plan.  He stated that video tapes could be played repetitively so that the employee could learn at his own pace.  The witness also testified that tutorial services could be provided if necessary.  Deisher also mentioned that Bell is eligible for a severe disability certificate through the State of Alaska Division of Vocational Rehabilitation.  This, he explained, entitles the employee to preferential hiring under some federal programs.  While he acknowledged that Bell had literacy difficulties, he was not aware that he suffered from a learning disability.  To determine if this was true, he stated, an evaluation would have to be performed by a clinical psychologist and, to his knowledge, that had not been done.


In reference to his statement made in his August 12, 1992 status report regarding five direct placement options, Deisher testified that they were mentioned only to provide a last gasp effort on his part.  He said that they were merely options for the employee to explore.  Deisher said that Bell would be much happier if he would go with the plan he proposed.  In conclusion, Deisher testified that the rehabilitation process had not run its course.


Also testifying at the hearing was Kathleen Sawyer, executive director for the Alaska Literacy Council in Wasilla.  She stated that the council's purpose is to teach adults to read and write.  She stated that Bell had been a volunteer student in her literacy program during the time the reemployment plan was being developed.  Sawyer said Bell was tested at the reading level of 4.1 grade and the writing level of 2.1 grade. She explained that writing was particularly difficult for the employee because his right arm injury limited his ability to use his dominant right hand.  When he can not use his right had any longer, he has to try to use his left hand.  In fact, she testified, Bell's writing ability is almost non‑existent.


She said from her observations and from those of the tutor working with the employee, she feels Bell not only had a literacy problem, but also a learning disability.  Because of this, she reports, Bell can only learn by repetition on a one‑on‑one basis with a tutor. Sawyer also testified that Bell probably never could learn to read and write at high school level and it would take two years or more of work before any significant progress could be expected.  She stated the employee would be unsuccessful in a training program designed to teach by viewing video tapes and using a computer.  Sawyer, testified, in essence, that any other teaching method would set Bell up for failure.  When asked how a person with Bell's disabilities could achieve the status of journeyman electrician, Sawyer said he learned his trade by sight memorization over the years.  She explained that it is not particularly unusual for a person to be illiterate and still be successful at his work.  What such a person must do is to watch, listen, and ask questions of the people he works with over the years.  This, she believes, is what the employee has successfully done. In conclusion, Sawyer testified that Bell has tried hard to learn, wants to continue to learn and go back to work as soon as possible.


Donald N. Helper, another person working in the vocational rehabilitation field, also testified at the hearing.  He stated that he was asked by the employee to do some research and form an opinion as to the appropriateness of Deisher's plan.  He explained that to do this he talked with Bell, considered the medical and rehabilitation reports, and did a labor market survey.  Based on this information, Helper testified that the idea of training the employee as a purchasing agent/estimator is a good one. However, he said there were definite problems with it.


First, he stated that even with the proposed training, Bell would probably not find much of a labor market for his newly acquired skills.  Helper attributed this to the substantial downturn in construction and oil field work.  He considers a viable labor market to be a very significant factor to consider in determining when a plan is appropriate.  Second, he stated that in talking to employers he found out that a great deal of writing is required of a purchasing agent/estimator. One estimate he was given was that the job requires writing between 30% and 40% of time.


Helper also reviewed the five job categories mentioned in Deisher's August 12, 1992 status report.  He commented that he had explained Bell's situation to employers in the respective fields and found that he would probably have problems with most of the jobs suggested.  He felt the employee's best chances might be in the field of salesperson of electrical materials.


Finally, Bell testified.  He explained that he had a lot of difficulty with school when he was young.  Bell said that he flunked both the fourth and seventh grades.  At that point he quit school and never returned.  Further, he has not received a GED certificate.  He stated that after his injury, he tried to work as left handed electrician but, because of recurring pain and lack of coordination, he had to give that up.  Bell said all that he has ever wanted to do from the beginning was get back to work.  He commented that he has done all that he was asked to do.


Bell testified that he did not think he could learn to be a purchasing agent/estimator pursuant to Deisher's plan.  He explained that at one point in the rehabilitation process, Deisher had him review training video tapes and from that experience he knew he could not learn by that method.  Bell also noted that if a purchasing agent/estimator's job involved writing as much as 30% of the time, he definitely could not do it.  Regarding the five job options listed in Deisher's August 12, 1992 status report, Bell either thought he could not do what was required or did not know what the jobs were.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.185 and AS 23.30.200 provide for the payment of TTD and temporary partial disability (TPD) benefits respectively.  Both provisions state that such benefits cannot be paid after an employee has been found medically stable.  AS 23.30.190 provides for the payment of permanent partial impairment (PPI) benefits.  Subsection (a) of this statute provides in part:


In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $135,000 multiplied by the employees percentage of permanent impairment of the whole person. . . . The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041, but the compensation may not be discounted for any present value considerations. (emphasis added).


AS 23.30.041(k) provides in pertinent part:


Benefits related to the reemployment plan may not extend past two years from date of plan approval or acceptance, whichever date occurs first, at which time the benefits expire.  If an employee reaches medical stability before completion of the plan, temporary total disability benefits shall cease and permanent impairment benefits shall then be paid at the employee's temporary total disability rate. If the employee's permanent impairment benefits are exhausted before the completion or termination of the reemployment plan, the employer shall provide wages equal to 60 percent of the employee's spendable weekly wages but not to exceed $525, until the completion or termination of the plan. (emphasis added).


Finally, AS 23.30.180, the statute providing for the payment of PTD benefits states in pertinent part:


(a) In case of total disability adjudged to be permanent 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the total disability. . . . Loss of both hands, or both arms, or both feet, or both legs, or both eyes, or of any two of them, in the absence of conclusive proof to the contrary, constitutes permanent total disability. In all other cases permanent total disability is determined in accordance with the facts. In making this determination the market for the employee's services shall be


(1) area of residence;


(2) area of last employment;


(3) the state of residence; and


(4) the State of Alaska.


(b) Failure to achieve remunerative employability as defined in AS 23.30.041(p) does not, by itself, constitute permanent total disability.


Bell bases his contention that he has been entitled to PTD benefits since August 31, 1991, on the following facts: 1) the presumption of compensability afforded to a claimant by AS 23.30.120(a)(1) applies to his claim for PTD benefits; 2) as of February 6, 1991, it was determined by Dr. Voke that he was "medically stable" and, therefore, no longer entitled to temporary benefits under sections 185 and 200; 3) he can receive no more PPI benefits because they were exhausted as of August 31, 1991; 4) he has received only §41(k) "wages" at the rate of $328.62 per week ($109.53 less per week than his TTD and PPI benefits); and 5) a reemployment plan has neither been accepted by the parties nor approved by the RBA.


Based on these facts, the employee makes several arguments.


First, Bell contends the employer has been wrong in paying him 541(k) "wages" since August 31, 1991, because that subsection states that such "wages" are appropriate only between the time a reemployment plan is started and completed or terminated.


Second, he asserts that since §41(k) wages have been paid inappropriately after August 31, 1991, he is entitled to PTD benefits under §180 because he is no longer entitled to TTD or PPI benefits.


Further, Bell argues that he is entitled to PTD benefits because it is undisputed that he has not obtained "remunerative employability" as that term is defined in AS 23.30.041(p)(7).


Fourth, Bell contends that since his injury is not of the type entitled to the conclusive presumption under §180(a), we must determine if he is permanently and totally disabled by considering the facts.  He argues that because §180(b) provides that failure to achieve remunerative employability does not, by itself, constitute permanent total disability, we must decide what other factors must be considered in this regard such as his reading and writing difficulties.


The employer argues there are two reasons the employee's claim should not be granted at this time.


First, the employer contends that the issue of permanent and total disability is not ripe for decision.  It asserts that since the vocational rehabilitation process has not run its course and a reemployment plan developed, it is impossible at this time to ascertain what work Bell can or cannot do.


Second, the employer argues that if we were to hold there was evidence in the record to reflect what work the employee can and cannot do, that evidence does not establish that Bell is entitled to PTD benefits under the "odd‑lot" doctrine.


1. Is the employee entitled to PTD benefits from August 31, 1991 to the present?

The board has addressed this issue on several occasions.  First, in Peterson v. Continental Van Lines, AWCB No. 90‑0026 (February 15, 1990), the employer argued that even when TTD benefits have been terminated and PPI benefits have been exhausted, the employee who is found eligible for reemployment benefits is not entitled to "wages" under §41(k) until a reemployment plan has been accepted or approved.  The panel disagreed for several reasons.  First, it found that PTD benefits were not appropriate because the reemployment process envisions taking a partially disabled person and finding him a suitable job or training him to reenter the labor market.  Secondly, the panel concluded that the legislature did not intend that employees who have been found eligible for reemployment benefits under §41 should be left without benefits while a plan is being prepared for him.


In Tindera v. Qwick Construction Co., Inc., AWCB No. 900036(March 27, 1990), one of the issues was whether the employee was entitled to receive §41(k) benefits during a dispute over the appropriateness of a reemployment benefits plan once PPI benefits had been exhausted.  The panel in that case agreed with the panel's reasoning in Peterson and held that §41(k) is not limited to periods after acceptance or approval of a plan.


When faced with a similar issue in Townsend v. United Parcel Service, AWCB No. 91‑0216 (August 3, 1991), the panel stated:


We find Employee is in the rehabilitation process under AS 23.30.041 because he is being evaluated under AS 23.30.041(d) to determine if he is eligible for reemployment preparation benefits.  We find Peterson persuasive; that is, an injured worker should not be left without benefits while in the rehabilitation process.  We find it is not necessary for an employee to commence a plan before benefits can be awarded under AS 23.30.041(k).


We agree with the reasoning of the panels in these three cases and adopt it in this case.  Accordingly, we find it was appropriate that the employer paid the employee "wages" under §(k) between August 31, 1991 and the present because he had been found eligible for reemployment benefits and a plan was being developed for him.


2. Is the employee permanently and totally disabled at the Present time?

First, we believe that it would be incongruous to hold that a permanently partially disabled employee, for whom a reemployment plan is being devised, is, at the same time, an employee who is permanently and totally disabled.  As noted at page four of the Peterson decision and order:


AS 23.30.180(a) provides that a person is entitled to PTD benefits only when he is determined to be permanently unable to earn wages.  The entire purpose of reemployment benefits is to overcome what is expected to be a temporary inability to work by providing the employee who has some permanent impairment with marketable skills.  We have found the employee entitled to reemployment benefits and concluded he is entitled to subsection 41(k) benefits.  Therefore, we conclude as a matter of law that the employee is not entitled to PTD benefits.


Secondly, the evidence itself shows that for Bell the rehabilitation process is far from over.


Deisher's plan envisions training Bell as a purchasing agent/estimator through the use of video tapes and a computer.  He testified that with the availability of tutorial services, the employee's literacy problems should not be an impediment to the  plan's completion. Further, Deisher is of the opinion that by reviewing the video tapes over and over, he could receive the needed repetition.  While Deisher acknowledges that the Alaska economy is virtually at a standstill, he believes that upon the completion of the training program there will be a stable labor market for the employee's newly acquired skills.


Other testimony at the hearing, however, questioned the validity of the proposed plan. First, Bell stated that the plan was new to him.  From what was explained to him, the employee did not feel he could successfully complete the plan.  He explained that he had seen video tapes of the type being suggested and he could not learn from them.


Sawyer, the executive director for the Alaska Literacy Council in Wasilla and a person who has been in close contact with the employee in his efforts to improve his reading and writing skills, made several observations that we find important.  First, she said Bell has tried very hard in the program but, nevertheless, has become very frustrated. One of his problems, she mentioned, was that he can only learn by going over and over the material on a one‑to‑one basis with a tutor.  It was her opinion that to try and educate the employee by means of video tapes without constant tutorial assistance would only set him up for further frustration and failure.  Next, Sawyer believes the employee suffers from a learning disability as well as a literacy problem and this makes the process even more difficult and frustrating.  While we acknowledge that there is no medical evidence of a learning disability, we find that it might be advisable to have this question determined before further reemployment efforts are made.


Helper was of the opinion that the idea of having the employee trained as a purchasing agent/estimator was a good one.  However, from his research of the possible labor market for such skills now and in the future, he was less than optimistic.  Another important factor revealed by Helper's research is that a person working as a purchasing agent/estimator might have to spend as much as 30 to 40 percent of his or her time writing.  Keeping in mind Sawyer's estimate that Bell's writing ability is almost nonexistent, we find that it might be unrealistic to try and train the employee to be a purchasing agent/estimator.  Because nothing definitive came out of the testimony regarding the five direct placement jobs mentioned by Deisher, we need not address the question of whether they are appropriate for the employee at this point.


Based on the facts as just discussed, we conclude that Bell is still in the reemployment process and, therefore, not permanently and totally disabled.  Accordingly, the employee's claim for future TPD benefits must be denied.  Since the employee's claims for past and future TPD benefits must be denied, his claims for interest, attorney's fees and legal costs must also be denied.


ORDER

1. The employee's claim for permanent total disability benefits from August 31, 1991 to the present is denied and dismissed.


2. The employee's claim for interest is denied and dismissed.


3. The employee's claims for attorney's fees and legal costs are denied and dismissed.


Dated at Anchorage, Alaska this 23rd day of November, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder 


Russell Mulder, 



Designated Chairman



 /s/ S.T. Hagedorn 

S.T. Hagedorn, Member



 /s/ Michael A. McKenna 

Michael A. McKenna, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Larry Bell, employee/applicant; v. Dalton Electric, Inc., employer; and Industrial Indemnity Co., insurer/defendants; Case No.8915214; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, this 29th day of November, 1992.



Charles Davis, Clerk
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