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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ROBERT MILLER,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8721161


v.
)



)
AWCB Decision No. 92-0289

U-HAUL OF ALASKA,
)



)
Filed with AWCB Anchorage


Employer,
)
November 24, 1992



)


and
)



)

AETNA CASUALTY AND SURETY CO.,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


The employee’s petition for modification of our decision and order issued on December 13, 1991, was heard on the written record on October 21, 1992, in Anchorage, Alaska.  The employee is represented by attorney Michael J. Patterson.  The employer and its insurer (insurer) were represented by attorney Patricia L. Zobel.  The record closed at the conclusion of the hearing.


BACKGROUND

On October 31, 1991, we heard Miller's claim for permanent total disability (TTD) benefits, permanent partial disability (PPD) benefits, compensation rate adjustment, interest on the compensation rate adjustment, attorney's fees and interest on the attorney's fees.  The employee claimed that, as a result of an electrical shock injury, he suffered neuropathy.  After listening to testimony and argument presented by both parties and reviewing the medical evidence and other documents in the file, we issued a decision and order
 on December 13, 1991.  In it we held that Miller had not proved all elements of his claim by a preponderance of the evidence and, accordingly, denied and dismissed his claim.


On May 1, 1992, Miller filed a petition requesting that, pursuant to AS 23.30,130(a), we modify our December 13, 1991 decision and order.  In stating his reasons for filing the petition, the employee said:


Following the hearing Mr. Miller underwent further evaluation at the Veteran's Affairs Medical Center in Salt Lake City.  He was examined by Dr. Robert Baer. (See Motion to admit Supplemental Evidence).  Dr. Baer is a well‑known subspecialist in the field of physical medicine and rehabilitation and had previous experience with electrical injury.  The attached affidavit of Dr. Baer explains that Mr. Miller's injuries are consistent with electrical injury and documented studies of electrical injuries.  These documented studies verify Dr. Baer's position.


Dr. Baer's affidavit and his attached literature and the additional letter from Dr. Greenlee, (See Exhibit #1), establish a mistake in the Board's determination of the relationship between neuropathies and electrical injuries.  The other mistakes in the Board's determination have been addressed in the attached Brief of Appellant to the Superior Court.

The studies referred to by Dr. Baer and attached to his affidavit appear to have been published in 1970, 1971, 1988, and 1990.


FINDINGS OF FACT‑AND‑CONCLUSIONS OF LAW

Miller contends that the medical evidence he developed after we issued our decision and order on December 13, 1991, shows we made a mistake of fact in determining that his nerve condition was not work‑related.  Regarding our authority to modify a decision and order, we must look to AS 23,30.130(a) which provided at the time of his injury:


Upon its own initiative, or upon the application of any party in interest on the ground of a change of condition . . . or because of a mistake in its determination of a fact, the board may . . . review a compensation case in accordance with the procedure prescribed in respect of claims in AS 23.30.110.


The Alaska Supreme Court has addressed the scope of our authority in a modification proceeding.  See Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1974).  In Rodgers the court incorporated the language employed by the United States Supreme Court in O'Keeffe v. Aerojet‑General Shipyard, Inc., 404 U.S. 254, 256 (1971), when interpreting an analogous provision in the Longshoremens' and Harborworkers' Act.  The Alaska Supreme Court stated in Rodgers at 168: "The plain import of this amendment [adding 'mistake in a determination of fact' as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact, whether demonstrated by wholly new, cumulative evidence, or merely further reflection on the evidence initially submitted." (emphasis added).


It appears that neither Miller nor Dr. Greenlee were content with how we decided the facts in this claim and decided to seek an additional opinion to support his claim.  As noted by Professor Larson:


The concept of 'mistake' requires a careful interpretation.  It is clear that an allegation of 'mistake should not be allowed to become a backdoor route to retrying a case because one party thinks he can make a better showing on the second attempt. If there has been a conflict of testimony at the first hearing, a reopening will not be permitted only to let one contestant cumulate more evidence on his side of the dispute.

3 Larson, The Law of Workmen's Compensation 581.52(b) 15‑1149‑50 (1990).   


Our regulations reflect Professor Larson's concerns, providing at 8 AAC 45.150(d)(2):


A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail


. . . . 


(2) the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party's representative stating the reason why, with due diligence, the newly, discovered evidence supporting the allegation could not have been discovered and produced at the time of hearing. (emphasis added).


We find no such affidavit filed by the employee or his representative in the record.  We also find that the employee's attempt at this time to introduce evidence which could have been developed and introduced at the hearing, is both an endeavor to cumulate more evidence and a "back‑door" attempt to retry the claim.   Accordingly, Miller's petition for modification on the ground we made a mistake in the determination of a fact must be denied.


ORDER

The employee's petition for modification of our decision and order issued on December 13, 1991, is denied and dismissed.


Dated at Anchorage, Alaska this 24th day of November, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder 


Russell E.  Mulder, Esq.



Designated chairman



 /s/ S.T. Hagedorn 


S.T. Hagedorn, Member



 /s/ Jeffrey A. Wertz 


Jeffery Wertz, Member

REM:dt


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Robert Miller, employee/applicant; v. U‑Haul of Alaska, employer; and Crawford and Company, insurer/defendants; Case No. 8721161; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 24th day of November, 1992.



Dwayne Townes, Clerk
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    � Miller v. U�Haul of Alaska, AWCB No. 91�0330 (December 13, 1991).







