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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MICHAEL R. HOBSON,
)



)


Employee,
)
DECISION AND ORDER


  Respondent,
)



)
AWCB Case No. 9129613


v.
)



)
AWCB Decision No. 92-0295

OUR LADY OF COMPASSION
)

CARE CENTER,
)
Filed with AWCB Anchorage



)
November 27, 1992


Employer,
)



)


and
)



)

STANDARD FIRE INSURANCE,
)



)


Insurer,
)


  Petitioners.
)

                                                             
)


This matter came before us in Anchorage, Alaska on the insurer's petition and affidavit of readiness for hearing based on the written record.  Attorney Allan E. Tesche represents the employer and its insurer.  Attorney William M. Ervin represents the employee.  The employee answered the insurer's petition, stating he did not oppose it.  We received the employee's statement of nonopposition to the insurer's affidavit of readiness for hearing on October 26, 1992.  The matter was ready for decision, and we closed the record, on November 17, 1992 when we next met after receiving the Employee's statement of nonopposition.


The insurer seeks an order awarding compensation to the employee at the weekly rate of $404.83 in order to actuate the assignment provisions of AS 23.30.015(b). The compensation which the insurer asks us to award was voluntarily paid by the insurer following the employee's November 29, 1991 injury.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.015(b) provides:


Acceptance of compensation under an award in a compensation order filed by the board operates as an assignment to the employer of all rights of the person entitled to compensation . . . to recover damages from the third person [liable for damages] unless the person . . . entitled to compensation commences an action against the third person within one year after an award.


As part of its petition the insurer attached a compensation report the contents of which we considered admissions.  The report indicated the insurer had paid the employee compensation at a weekly rate of $404.83, since the date of injury, based on a November 29, 1991 injury.  As previously noted, the employee did not oppose the entry of an order directing the insurer to pay that compensation at that rate.


For the reasons expressed in Collier v. Fluor Daniel Alaska, Inc., AWCB No. 91‑0010 (January 16, 1991), we believe a voluntary payment of compensation may be "awarded" for purposes of triggering the assignment provisions of AS 23.30.015(b). Based on the insurer's admissions, and the employee's nonopposition, we find the insurer liable for the payment of the compensation listed on the attached compensation report at a weekly rate of $404.83.  We conclude, however, that the insurer may offset from those amounts the compensation paid prior to this decision based on the same injury.


ORDER

The insurer shall pay the employee compensation for his November 29, 1991 injury, as listed on the compensation report attached to its petition, at the weekly rate of $404.83. The insurer may offset from those amounts the compensation paid prior to this decision and order based on the same injury.


Dated at Anchorage, Alaska this 27th day of November, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Paul F. Lisankie 


Paul F. Lisankie, Esq.



Designated Chairman



 /s/ Robert W. Nestel 


Robert W. Nestel, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the  proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Michael R. Hobson, employee/respondent; v. Our Lady of Compassion Care Center, employer; and Standard Fire Inc., insurer/petitioners; Case No. 9129613; dated and filed in the office of the Alaska Workers' Compensation  Board in  Anchorage, Alaska,  this 27th day of November, 1992.



Dwayne Townes, Clerk
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