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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DALE GERHARDSON,
)



)


Employee,
)
INTERLOCUTORY


  Petitioner,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8929333



)

VECO, INC.,

)
AWCB Decision No. 92-0296



)


Employer,
)
Filed with AWCB Anchorage



)
November 30, 1992


and
)



)

EAGLE PACIFIC INSURANCE COMPANY,
)



)


Insurer,
)


  Respondents.
)

                                                             
)


This petition for a protective order to prevent the use of a deposition was heard at Anchorage, Alaska on November 18, 1992.  The employee, injured on October 31, 1989, was represented by attorney William Soule.  Attorney Burt Mason represented the respondents. The record closed at the end of the hearing.


It is undisputed that the respondents properly scheduled and provided notice of the taking of a deposition of Peter Strand, M.D., in Minneapolis, Minnesota, on October 9, 1992 at 1:30 p.m., central daylight time (CDT).  On October 6, 1992, however, Leslie in Dr. Strand's office called Mr. Mason's office to state the doctor had an "urgent conflict" and would not be able to attend the deposition, as scheduled.  That same day, Mr. Mason's office arranged to reschedule Dr. Strand's deposition for 7:30 a.m., CDT, on October 9, 1992.  Mr. Soule was: immediately informed of the change.


Although Mr. Mason was in Minneapolis and physically able to attend the deposition, Mr. Soule had elected to stay in Anchorage and attend the previously scheduled deposition by telephone. Upon making the change in time, however, Mr. Soule declined to attend because he found the 7:30 a.m,, CDT, or 4:30 a.m., Alaska Daylight Time (ADT) , appointment to be an unreasonable inconvenience. Now the employee seek a protective order precluding the respondent from using Dr. Strand's deposition for any purpose at the hearing, unless the employee is afforded an opportunity to cross‑examine Dr. Strand by telephone, at the respondents' expense.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Generally, our proceedings are exempt from formal rules of procedure and are to be "as summary and simple as possible." AS 23.30.005(h) ; AS 23.30.135(a) . Regarding depositions, however, our Act permits their taking "according to the Rules of Civil Procedure." AS 23.30.115(a). For that reason, we attempt to resolve controversies concerning the taking of depositions by referring to the appropriate rules.


ARCP 26(c) provides in part:


Upon motion by a party or by the person from whom discovery is sought, and for good cause shown, the court. . . may make any order which justice requires to protect a party, or person from annoyance, embarrassment, oppression, or undue burden or expense, including one or more of the following: (1) that the discovery not be had; (2) that the discovery may be had only on specified terms and conditions, including a designation of the time or place; (3) that the discovery may be had only by a method of discovery other than that selected by the party seeking discovery, (4) that certain matters not be inquired into, or that the scope of the discovery be limited to certain matters. . . .  If the motion for a protective order is denied in whole or in part, the court may, on such terms and conditions as are just, order that any party or person provide or permit discovery.


ARCP 30(b)(1) requires that reasonable notice of a deposition be given to every other party and shall include the time and place for taking the deposition and the name and address of each person to be examined.


The employee apparently contends that appearing at the deposition by telephone at 4:30 a.m.,ADT, would be oppressive and unduly burdensome; if he had been give more than three days notice of the change, he might have had time to apply to the Board for a protective order.  The respondents counter that Mr. Mason was equally surprised by the emergency change and, although in travel status, was also operating on Alaska time but was able to physically attend the rescheduled deposition; attending by telephone from his home would have been much less arduous for Mr.  Soule.


Originally, Mr. Soule had informed Mr. Mason that he would not physically attend the deposition, but would attend by telephone.  We observe that often when an party offers to attend the deposition of an opposing party's expert by telephone, both parties agree to attend the deposition by telephone.


In this case, however, Mr. Mason was working on several cases and scheduled Dr. Strand's deposition during the course of this trip.  For Mr. Mason's convenience, when a family emergency arose, Dr. Strand agreed to reschedule the deposition for earlier the day of the  scheduled deposition; the same day he was to depart to care for the emergency.


Understandably, since he already was traveling, Mr. Mason did not wish to lose an opportunity to meet face‑to‑face with Dr. Strand. For Mr. Soule, undoubtedly, it was inconvenient to rise, and participate six hours earlier than expected.  Even so, we believe Mr. Soule could have been adequately prepared for the deposition.  He had been given notice of the change three days earlier; immediately after Mr. Mason learned of the need.  At the instant hearing, Mr. Soule gave no explanation for his failure to participate, other than that he was sleeping and that it was inconvenient.  Based on our own experience, we know that unfortunate events sometimes occur which require accommodation by adjustment of personal schedules, even into the late or early morning hours.


We conclude that rescheduling the deposition at 4.30 a.m., ADT, was not unduly burdensome for the employee and his attorney and that Mr. Soule should not be afforded a second opportunity to cross‑examine the respondents' expert witness, at the insurer's expense.  Mr. Mason may use the transcript of Dr. Strand's direct testimony at the hearing on the underlying issues.


ORDER

The employee's petition for a protective order is denied. The respondents are not required to arrange and pay for the cross‑examination of Dr. Strand; the employee is permitted to do so at his own expense.


Dated at Anchorage, Alaska this 30th day of November, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown 


Fred G. Brown, 



Designated Chairman



 /s/ S.T. Hagedorn 


S.T. Hagedorn, Member



 /s/ Michael McKenna 


Michael McKenna, Member
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If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL, PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


,CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Dale Gerhardson, employee/petitioner; v. Veco, Inc., employer; and Eagle Pacific Insurance company, insurer/respondents; Case No. 8929333; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 30th day of November, 1992.



Dwayne Townes, Clerk
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    �We also note that according to the October 1, 1992 prehearing summary form, Mr. Mason stated than any depositions in this case should be taken while he is traveling in Minnesota.  Mr. Soule agreed he would attempt to accommodate Mr. Mason's schedule. According to 8 AAC 45.065(c), the prehearing summary controls the subsequent course of action, unless modified.  The record in this case contains no such modification.







