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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

FREDDIE L. PATTERSON,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8208806


v.
)



)
AWCB Decision No. 92-0302

GALCO BUILDING PRODUCTS,
)



)
Filed with AWCB Anchorage


Employer,
)
December 04, 1992



)


and
)



)

WAUSAU INSURANCE COMPANY,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


This claim was submitted for decision on the written record.  The employee is represented by attorney Joseph Josephson.  The employer and insurer are represented by attorney Timothy McKeever.  The hearing record closed on November 6, 1992 when we next met after the time expired for filing pleadings.  AS 23.30.110.


ISSUES

1. Is the employee's claim for medical costs barred by AS 23.30.110(c)?


2. Is the employee's claim for modification of our January 23, 1986 decision barred by AS 23.30.130?


RELEVANT CASE HISTORY

The employee was injured at work on May 21, 1982.  He received workers’ compensation benefits for a lengthy period before several disputes arose.


Several board decisions have been issued on those disputes, with the three most recent having been issued in 1986.  In the first decision that year, issued on January 28, 1986, the board determined that certain temporary total and temporary partial disability (TTD and TPD) benefits should be recharacterized as permanent partial disability (PPD). The board then found that the employee's PPD compensation rate should be $133.00 per week.  Finally, the board concluded that, under AS 23.30.190(a)(20), the employer's liability for PPD payments should be discharged in a lump sum.  That conclusion was based on the finding that both the employee's treating physician and rehabilitation specialist felt the employee was "dependent on systems" and would be difficult to employ "as long as he gets a check coming in the mail every week . . . "Patterson v. Galco Building Products, AWCB No. 86‑0031 at 11 (January 28, 1986).


The board instructed the parties to determine the amount of the lump sum, but the panel retained jurisdiction to settle any disputes over the proper amount of the lump sum.  Finally, the board granted an offset of $2,000.00 in PPD benefits advanced by the employer.


Subsequently, a dispute arose over the proper amount of the PPD lump sum. On June 30, 1986, the board awarded the employee an additional $647.60 in PPD benefits.  Patterson v. Galco Building Products, AWCB No. 86‑0164 (June 30, 1986).  In doing so, the board, citing Bailey v. Litwin Corp., 713 P.2d 249, 258 (Alaska 1986), denied the employee's request for an award of $60,000.00 in unscheduled PPD benefits, without reduction for present value, and it denied a request for attorney's fees.


The third 1986 decision, issued November 21, 1986, addressed two issues: 1) whether to grant the employee's petition to modify the board's June 30, 1986 decision denying an award of fees; and 2) whether to award medical costs for treatment provided by Robert Kent, D.C. Patterson v. Galco Building Products, AWCB No. 86‑0309 (November 21, 1986).  Finding it made no mistake of fact in the June 30, 1986 decision, the board denied the petition for modification.  However, the board did not decide the second issue.  Noting that the dispute had been submitted on the written record, and further noting that the employer had requested cross‑examination of Dr. Kent under 8 AAC 45.120, the board directed the employee to take Dr. Kent's deposition within 90 days of the decision, and then request a prehearing conference within 30 days.  If the employee failed to comply with either of these directives, his claim for the treatment by Dr. Kent would be denied and dismissed.


If the parties eventually deposed Dr. Kent, the deposition was not filed into the record.  In any event, the only documents filed into the record during the subsequent two years were occasional medical reports, and a November 30, 1988 controversion and accompanying letter explaining to the employee the particular benefits covered for his case.


This particular controversion stated: "Please refer to the attached 11‑30‑88 letter to Mr. Patterson." The letter stated it was a follow‑up to a controversion notice dated December 5, 1984.  The 1984 notice asserted the employee's treating physician was Robert Fu, M.D., that the employer would not pay for treatment, "now and in the future,” unless done by Dr. Fu or by a physician referred by Dr. Fu, and unless the treatment was reasonable and necessary.  The notice specifically controverted "self‑referred" treatment by Robert Kent, D.C., Richard L. Neubaer, M.D., and Louis Kralick, M.D. The November 30, 1988 follow‑up letter reiterated the limitations outlined in the 1984 controversion and specifically controverted "questionable or unrelated conditions, which have been submitted . . . such as thoracic outlet syndrome, high blood pressure, hemorrhoids, cryptitis, gall bladder disease or herpes zoster."


The next file activity was a June 6, 1989 letter from Michael Hein, M.D. Dr. Hein wrote that he had performed surgery on the employee on April 24, 1989 for an "anatomical abnormality," abnormal bands which were pinching the employee's brachial plexus.  The doctor also asserted that the employee's work injury "years ago . . . was the cause of his unemployment all this time . . ."


On February 20, 1990, the employee's current attorney filed a "motion to reopen compensation case, and to modify the award."
 The motion requests that we "modify the award or awards previously entered."


In the memorandum supporting the motion, the employee asserts we erred in our January 28, 1986 decision by relying on certain medical testimony and drawing certain inferences from that testimony.
 He contends we were "misled by erroneous medical inputs . . . . (February 16, 1990 Memorandum at 3).  In its response filed on March 12, 1990, the employer opposed the motion, asserting the employee's motion was untimely because it was based on AS 23.30.130.


After several prehearing conferences were held, the employee filed an affidavit of readiness for hearing which included a request for hearing.  That affidavit, filed May 21, 1992, was returned to the employee by the Division of Workers' Compensation because it was not served on the employer's attorney.
 The Division finally accepted an affidavit of readiness filed by the employee on August 6, 1992.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Is the claim barred by AS 23.30.110(c)?

AS 23.30.110(c) states in relevant part: "If a claim is controverted by the employer and the employee does not request a hearing for two years following the date of controversion, the claim is denied."
 We have previously concluded that AS 23.30.110(c) is an example of what Professor Larson calls a "no progress" rule.  Under this type of rule, a claim may be dismissed solely due to failure to prosecute it or to request a hearing within a specified time period.  See, generally, 2B A. Larson, The Law of Workmen's Compensation, Section 78.84, p. 15‑410 et seq (1986).  In Adams v. Valdez Outfitters, AWCB No. 90‑0111 at 4‑5 (May 23, 1990) ; aff'd 3 AN‑90‑5336 CI (Alaska Superior Court, July 17, 1991), we stated that "claim denial is both mandatory and effective without any proceedings" because the statute provides "the claim is denied" rather than "shall be" or "may be dismissed by the board."


The board has construed the term "claim" in §110(c) to mean some filing, other than a notice of injury, in which the employee requests benefits.  Rayson v. Farmers Loop Market, AWCB No. 91‑0281 at 5(October 20, 1991); Blaylock v. Steel Engineering and Erection, AWCB No. 88‑0016 at 3 (January 29, 1988); and Thornton v. North Star Stevedoring, AWCB No. 87‑0127 at 4 (June 9, 1987).  This request normally consists of an application for adjustment of claim.  Id.


We agree with the construction given the term "claim" by the panels in Blaylock and Thornton.  A reading of all subsections in AS 23.30.110 suggests to us that the term "claim" in §110 (and including subsection 110(c)) means a written claim for benefits which is filed with the board.  We concur with the construction applied to the term "claim" by the Blaylock and Thornton panels.


In this case, we find the employee filed a claim for benefits on February 20, 1990 when he filed the "motion" for modification and a "reopening" of his case.  This motion and accompanying memorandum are clearly a request by the employee for workers' compensation benefits.  He not only asks for modification (of temporary total disability benefits) but also for payment of medical costs subsequent to that modification. (Memorandum at 4).


Further, we find the employer filed an answer on March 12, 1990 denying all benefits requested by the employee.  For purposes of AS 23.30.110(c), we find this constitutes a controversion of the employee's claim.


Finally, we find that the employee did not file a request for hearing until May 21, 1992.  This request was contained in the invalid affidavit of readiness for hearing.
 We find this request was made more than two years after the employer filed its March 12, 1990 controversion.  Therefore, the employee's claim for benefits, contained in his "motion" dated February 6, 1990 and filed February 20, 1990 is denied and dismissed. 


ORDER

The employee's claim for benefits is denied and dismissed under As 23.30.110(c). 


Dated at Anchorage, Alaska this 4th day of December, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson 


M.R. Torgerson, 



Designated Chairman



 /s/ Robert W. Nestel 


Robert W. Nestel, Member

MRT.dt


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Freddie Patterson, employee/applicant; v. Galco Building Products, employer; and Wausau Insurance Companies, insurer/defendants; Case No. 8208806; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 4th day of December, 1992.



Dwayne Townes, Clerk
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    �On February 11, 1986 the employer paid the employee $30,487.54, the present value of the PPD benefits it determined were still due and owing after the board's January 28, 1986 decision mandating a lump sun of PPD benefits.


    �The "motion" document was dated February 6, 1990, and the attached supporting memorandum was dated February 16, 1990.  The employee's attorney requested a copy of the employee's file on October 30, 1989.


    �In his memorandum, the employee contended we made these errors in our "last determination in this matter." However, it is clear he is referring to the January 1986 decision which discussed the employee's bad attitude.


    �This affidavit of readiness for hearing was dated May 13, 1992 and served on the employer the same day.


    �We are applying AS 23.30.110(c) as it was written before its July 1, 1988 amendment since the employee's reported injury was dated March 3, 1988.  We are aware that one panel of the Alaska Workers' Compensation Board applied the 1988 amendment of AS 23.30.110(c) to a claim involving a 1983 injury.  See Rayson v. Farmers Loop Market, AWCB No. 91�0281 at 4�5 (October 20, 1991).  We disagree with such a retroactive application. We find the Legislature stated clearly that amendments to AS 23.30.110(c) apply only to injuries sustained on or after July 1, 1988.  See 1988 Sess.  Laws, Section 48, ch. 79.


    �The employee argues this is not a proper controversion because the employer's answer simply opposed his request for modification and reserved other defenses.  Under former AS 23.30.110(c), which is applicable here, a controversion does not need to be on a board�prescribed form.  The controversion can consist of a denial in an answer to a filed claim.  We find the employer's March 12, 1990 "response" is such a controversion.


    �Because the request for hearing came more than two years after controversion, we do not address the question of the request's validity.  Whether an invalid or incomplete hearing request received within two years of the claim's controversion date would toll the provisions of AS 23.30.110(c) is an open question.


    �Our decision also constitutes a denial of the employee's request for modification because it too is a "claim" for benefits.  If a claim for modification is controverted, the employee must request a hearing within two years just as he must under any other type of claim.  Nonetheless, we would have denied the employee's claim for modification under AS 23.30.130 in any event because he failed to request the modification within the required one year period.







