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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JAY HALBAK,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8314819


v.
)



)
AWCB Decision No. 92-0303

PAN ALASKA FISHERIES,
)



)
Filed with AWCB Anchorage


Employer,
)
December 09, 1992



)


and
)



)

CONTINENTAL LOSS INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


We decided the employee's claim for attorney's fees and costs on the written record and the parties' briefs on October 21, 1992, in Anchorage, Alaska.  The employee is represented by attorney Richard P. Blumberg.  The employer and its insurer (employer) are represented by attorney Timothy A. McKeever.  The record closed on October 21, 1992.


ISSUES

1. Is the employee's counsel entitled to statutory minimum attorney’s fees under AS 23.30.145(a)?


2. Is the employee's counsel entitled to attorney's fees in excess of the statutory minimum fees under AS 23.30.145(a)?


3. Is the employee's counsel entitled to reasonable attorney's fees under AS 23.30.145(b)?


4. Is the employee's counsel entitled to costs?


SUMMARY OF THE PROCEEDING.


Based on the written record and the parties' briefs, we issued a decision and order on this claim on September 30, 1988.
 The only two issues raised by the parties at that time and, therefore, addressed by us in the decision and order were whether Halbak was entitled to a permanent partial disability (PPD) benefits and an average weekly wage (AWW) increase.  No attorney's fees were requested and, accordingly, his counsel did not file an affidavit in support of such fees.  In the decision and order, we held that the employee was not entitled to PPD benefits because his physician had not given him a PPD disability rating in accordance with the American Medical Association Guides to the Evaluation of Permanent Impairment (Guides).  We also held that Halbak was not entitled to the AWW increase based on the room and board he was receiving at the time of his injury.  Accordingly, both of the employee's claims were denied and dismissed.  This decision and order was appealed to the superior court by the employee.


On January 5, 1990, the superior court issued a memorandum opinion,
  which affirmed us on the PPD issue and reversed us on the AWW increase issue.  The court also remanded the matter back to us for further proceedings consistent with its decision.
 On September 11, 1990, the superior court awarded Halbak's counsel $13,000 in attorney's fees for work done on the appeal.


On May 1, 1991, we met to determine the employee's AWW increase on remand from the superior court's decision of January 5, 1990.  No claim for attorney's fees was made and, accordingly, no affidavit in support of them was filed. In a decision and order issued on June 14, 1991
, we granted the employee's claim for a AWW increase while we denied the claim for PPD benefits, the record was left open for the submission of possible further medical evidence.  This decision and order required the employer to pay the employee an additional $10,208.47. The employer sent a check in that amount to Halbak in care of his attorney because the employer did not have the employee's current address.  From that check, the employee's attorney retained $7,628.32 for reimbursement of costs. The attorney also retained $500 in his trust account.  Halbak was given the remaining $2,080.15.


On January 8, 1992, we again heard Halbak's claim for PPD benefits.  He did not make a claim for attorney's fees and, accordingly, no affidavit in support of them was filed. In a decision and order issued on January 29, 1992
, we denied this  claim.


On June 11, 1992, the employee filed a petition for attorney's fees in the amount of $22,937.50 and costs in the amount of $1,850.49.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Is the employee's counsel entitled to statutory minimum attorney's fees under AS 23.30.145(a)?

AS 23.30.145(a) provides in part:


Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation and 10 percent in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.


Notwithstanding this statutory provision, the employer contends that this minimum fee should not be allowed.  First, it argues that since the statute gives us the authority to grant these fees by using the word "may," we have discretion to not award them in appropriate cases.  The employer asserts this is an appropriate case because of the lengthy of time it took Blumberg to request any fees. While a delay in making a request for fees in excess of statutory minimum fees under AS 23.30.145(a) and reasonable fees under AS 23.30.145(b) might be of significance, we do not find it a meaningful f actor with regard to statutory minimum fees.  Such an award is not dependent upon us knowing the nature, length, complexity of the claim and the benefit to the employee of his attorney's services.  Accordingly, we find no justification for the denial of these statutory minimum attorney's fees.


2. Is the employee’s counsel entitled to attorney’s fees in excess of the statutory minimum fees?

We have consistently held that the 25%‑10%‑of compensation awarded under §145(a) is only a minimum.  The statute sets no maximum but instead grants us the authority to determine the amount of these fees.  Ballenger v. Wackenhut of Alaska, AWCB No. 89‑0099 (April 28, 1989) ; Zumwalt v. Municipality of Anchorage, AWCB No. 88‑0039 (February 25, 1988) ; Swann v. Crowley Maritime Corp., AWCB No. 88‑0007 (January 20, 1988).  The last sentence of §145(a) provides the standard we are to employ when making this determination.  It states:


In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


Before this nature‑length‑complexity‑benefits test can be applied in cases where excess fees are requested under AS 23.30.145(a), however, an attorney must have complied with 8 AAC 45.180(b). At the time we first heard and decided Halbak's claim in September 1988, this regulation stated in part: "A request for a fee in excess of the statutory minimum in AS 23.30.145(a) must be supported by an affidavit showing the extent and character of the work performed." As of March 16, 1990, 8 AAC 45.180 was substantially amended.  Because the employee's attorney is claiming fees under both AS 23.30.145(a) and (b), we must look to how subsection 8 AAC 45.180(b) was amended and then consider the language of subsection (d) which was added.  Subsection (b) was amended to read in part:


An attorney requesting a fee in excess of the statutory minimum in AS 23.30.145(a) must (1) file an affidavit itemizing the hours expended, as well as the extent and character of the work performed, and (2) if a hearing is scheduled, file the affidavit at least three working days before the hearing on the claim for which the services were rendered; . . . If the request and affidavit are not in accordance with this subsection, the board will deny the request for a fee in excess of the statutory minimum fee, and will award the minimum statutory fee.


Based on this language alone, we find that the employee's counsel's June 11, 1992 request f or fees under AS 23.30.145(a) is automatically denied because he did not make a request for them and did not file an affidavit in support of them before any of the three hearings on the employee's claim.


3. Is the employee's counsel entitled to reasonable attorney's fees under‑AS 23‑ 30.145(b)?

AS 23.30.145(b) provides:


If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


Based on the record, we find the employee's claim for an AWW increase and PPD benefits was controverted from the very outset.  Accordingly, it cannot be said that AS 23.30.145(b) applies to this claim.


4. Is the employee entitled to costs?

Blumberg has petitioned for reimbursement of costs in the amount of $1,850.49. He states in his affidavit accompanying his cost bill that "For the purposes of this fee petition I deleted hours and costs relating to proceedings before the Alaska Courts and matters pertaining to Mr. Halbak's unsuccessful claim to obtain increased permanent partial disability compensation." A review of his cost statement, however, makes us seriously question this statement.  The record reflects that we considered the employee's claim on three separate occasions.  On each of these occasions, we decided the matters before us on the written record and the parties' briefs.  At no time did Blumberg travel from Seattle to Anchorage to appear before us at a hearing.  Notwithstanding this fact, he makes a claim for $973.82 in travel expenses. Obviously there is something amiss in this regard and, therefore, such a claim must be denied.  Based on this finding, we also question the other expenses claimed and deny them.


ORDER

1. The employee’s claim for statutory minimum attorney’s fees under AS 23.30.145(a) is granted.  The employer shall pay a fee of $1,170.85.


2. The employee's claim for attorney's fees in excess of statutory minimum fees under AS 23.30.145(a) is denied and dismissed.


3. The employee's claim for reasonable attorney's fees under AS 23.30.145(b) is denied and dismissed.


4. The employee's claim for costs is denied and dismissed.


Dated at Anchorage, Alaska this 9th day of December, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder 


Russell E. Mulder, Esq.



Designated Chairman



 Robert W. Nestel 


Robert W. Nestel, Member



 Michael A. McKenna 


Michael A. McKenna, Member

REM:dt


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the state of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Jay Halbak, employee/applicant; v. Pan Alaska Fisheries, employer; and Continental Loss Insurance Co., insurer/defendants; Case No. 8314819; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 9th day of December, 1992.



Flavia Mappala

TLH

�








    �Halbak v. Pan Alaska Fisheries, AWCB No. 88�0255 (September 30, 1988).


    �Halbak v. Pan Alaska Fisheries, 3AN 88�10563 Civ. (Alaska Super.  Ct. January 5, 1990).


    �After the superior court's issued its decision, the following events occurred:


	1. February 1, 1990, the employee appeals the superior court's decision to the supreme court.


	2. February 20, 1990, the employer cross�appealed the superior court's decision to the supreme court.


	3. February 27, 1990, the employer moved the supreme court to dismiss the employee's appeal.


	4. April 18, 1990, the superior court affirmed its decision.


	5. April 24, 1990, the supreme court dismissed the  employee's appeal.


	6.  April 26, 1990, the employee filed a petition for review of the superior court's decision.


	7.  May 9, 1990, the employer filed a cross�petition for review of the superior court's decision.


	8  June 21, 1990, the supreme court denied both the petition and cross�petition.


	9. May 16, 1990, the employee filed a notice of appeal of the superior court's decision.


	10. May 29, 1990, the employer filed a cross�appeal of the superior court's decision.


	11. June 9, 1990, the employer moved the supreme court to dismiss the employee's appeal.


	12. July 13, 1990, the supreme court dismissed the employee's appeal.


	13. December 5, 1990, the supreme court dismissed the employer's cross�appeal.


    �Halbak v. Alaska Fisheries, AWCB No. 91-0178 (June 14, 1991).


    �Halbak v. Pan Alaska Fisheries, AWCB No. 92�0021 (January 29, 1992).







